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KAY LYMAN WILBUR VS. UNITED STATES 

a Supreme Court of the District of Columbia 


United States on Relation of Wilbur F. 
Stuart, plaintiff 
vs. 

Ray Lyman Wilbur, as Secretary of the 
Interior, defendant 


At Law 


No. 77693 


United States of America 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 In the Supreme Court of the District of Colombia 


United States on relation of Wilbur F. 
Stuart, plaintiff 
vs. 

Ray Lyman Wilbur, as Secretary of the 
Interior, defendant 


>At Law No. 77693 


Petition for writ of mandamus 
Filed February 10, 1930 

Comes now the above-named defendant, and, as ground for his 
petition for mandamus, alleges: 


I 

That the plaintiff is a citizen of the United States add a citizen of 
and resident of the State of New Mexico; tliat at allj times herein 
mentioned he was upwards of twenty-one years of age! and was and 
still is qualified in all respects to locate and otherwise acquire, own, 
and patent homestead claims, situate on the public domain of the 
United States, pursuant to the laws in relation thereto: that he 
brings this suit in his own right and not otherwise. 

II 

That the said defendant is the duly appointed, qualified, and act¬ 
ing Secretary of the Interior, and temporarily a resident of the 
District of Columbia, and is sued herein in his official and represen¬ 
tative capacity and not otherwise. 

III 

That on the 16th day of June, 1923, the plaintiff made original 
homestead entry under the act of Congress of February 19, 1909 
(35 Stat. 639) covering the following described lands, to wit, 
2 E. i/ 2 SE. !4 of sec. 22; SW. y 4 of sec. 23; NE. U of NW. V,, 
NW. % of NE. 14 of sec. 26, T. 25 S., R. 37 E.,!X. M. P. M. 
Lea County, New Mexico. j 
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An exact copy of application for original homestead entry is 
attached hereto, made a part hereof, and marked "Exhibit A." 

That he submitted final proof on said homestead entry on December 
10 . 19:1G. copy of which said final proof is attached hereto, made a 
part hereof, and marked " Exhibit B.” 

That on December ‘ 22 , 1926, the register of the United States land 
office at Las Cruces, New Mexico, issued and delivered to this plaintiff 
a final receipt covering the lands above described on plaintiff s pay¬ 
ment of the sum of $ 22.00 to said register. 

That on January 4. 1927. the register of the United States land 
office at Las Cruces, New Mexico, issued and delivered to this plain¬ 
tiff a final certificate covering the above-described lands, a copy of 
which final certificate is attached hereto, made a part hereof, and 
marked " Exhibit C." 

That final proof covering the original homestead entry of this 
plaintiff was tiled in completed form on December 10, 1926, and 
immediately thereafter said homestead entry and lands involved 
therein were visited, inspected, and approved by a Government 
inspector, and final receipt and final certificate were issued, as hereto¬ 
fore alleged, prior to which time the land embraced in the original 
homestead entry was never withdrawn or classified for oil or gas by 
the President of the United States, the Department of the Interior, 
or anyone acting in their behalf. 


IV 

That on April 24. 1924. plaintiff made an additional home- 
3 stead entry under the so-called stock-raising homestead act (39 
St at'. 862) of December 29, 1916, covering the following 
described lands, to wit. SVU % SE. 14 sec. 22. SE. 14 and the S. V> 

ME. 14 , and the XW .14 ME .14 see. 27. T. 25 S.. R. 37 E.. M. M. P. M., 
containing 320 acres, which said lands are contiguous to the lands 
contained in the original homestead entry above referred to and 
described. 

A copy of the application for stock-raising homestead entry is 
attached hereto, made a part hereof, and marked " Exhibit D.” 

That lie submitted final proof on said stock-raising homestead 
entry on the 7th day of March. 1928, copy of which is attached 
hereto, made a part hereof, and marked “ Exhibit E.” 

That on June 6 . 1929, patent Mo. 1,028,192, under the stock raising 
homestead act. was issued to this plaintiff covering the lands last 
above described, an exact copy of said patent is attached hereto, 
made a part hereof, and marked “ Exhibit F.” 

V 

That said lands first above described were in a potash reserve j 
created by Executive order of March 11 , 1926. designated as potash 
reserve No. 6 , New Mexico, No. 1; that said withdrawal was prior j 
to tile submission of completed final proof of this plaintiff for 
which reason consent to reservation of potash covering the lands 
above described was filed September 8 . 1928; that said plaintiff did 
not at time of filing final proof and never has made any claim to 
the potash underlying the lands first above described. 
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That plaintiff established residence on his original homestead 
covering the lands first above described herein oh December 1, 
4 1923. and moved to his additional homestead about May, 1924, 

and has maintained residence thereon ever since. That he 
resided on his original homestead before May, 1924. and has resided 
on his additional homestead since such date in a habitable house 
thereon. That he resided on the lands hereinabove described dur¬ 
ing the following periods: From December 1. 1923. to July 10. 1924; 
from December 20, 1924. to October 1. 1925: from November 1, 1925, 
to October 1. 1926. That final proof respecting expenditures and 
costs on his original homestead shows the following: [ 


Year constructed 

Location of improvements 

Character of improve¬ 
ments 

Costi of 
materials 

Cost of 
labor 

Total 

cost 

May, 1924.. 

SE .14 X* E. sec. 27. 

1 two-room house_ 

$125} 00 

$40. Of) 

$165.00 

1924 and 1925. 

X. line E. .SE. \4 sec. 22. 

\4 mile 2-wire fence... 

25( 00 

G. 25 

31.25 

1924 and 1925. 

N\ line S’v\ . \4 sec. 23. 

mile 2 wire fence... 

50.00 

12. 50 

62. .50 

1924 and 1925. 

E. line SW. \4 sec. 23. 

V-i mile 3-wire fence... 

fiOi 00 

15. CO 

75.00 

1924 and 1925. 

X'. Une N\V. 14 X’E. 14 sec. 

14 mile 3-wire fence... 

30j00 

- i - 

7.50 

37.50 


“ I also have considerable improvements on my additional other 
than my residence.” (See Exhibit “ B ” attached.) 

That final certificate without reservation of oil or gas on said 
original homestead entry was issued to plaintiff herein January 4, 
1927. That on the back of said final certificate inkier date of 
January 29. 1927. the following appears: Withdrawals of town¬ 
ship by executive order Marcli 11. 1926. potash reservation No. 6. 
X. M. #1.” _ I 

That on the back of said final certificate covering j the original 
homestead entry the additional information appears: j" Xo change 
in status. 12/21/27.” \See Exhibit "C" attached hereto.) 

5 That prior to completed final proof on the original home¬ 

stead. no withdrawals or classifications of said [land for oil 
and gas were made. 

VII 

That on April 6. 1927. after final proof had been made and 
accepted, the Commissioner of the General Land Office directed a 
letter to the Register at I.as Cruces, proceeding under paragraph 12 
(c), Circular Xo. 672 of the regulations promulgated under the act 
of February 25. 1920 (41 Stat. 437). stating that the Director of the 
Geological Survey reported on March 29. 1927. that in his opinion 
geologic conditions existing under this land were such that "pros¬ 
pecting should not he denied.'’’ That on June 14. 1927, the Director 
of the Geological Survey reported that— 

“ * * * Available geologic evidence including the [results of a 
field examination of adjacent tracts indicates that the! land listed 
(first above described herein) is in an area almost entirely covered 
with sand blown and unconsolidated material, which effectually con¬ 
ceals the underlying formation and precludes determination of 
structural conditions hy ordinary geologic methods. * i* *” 

(See Exhibit “ G ” attached.) 
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That on November 17. 1927. the Director of the Geological Survey 
addressed a letter to the Secretary of the Interior, one paragraph of 
which is as follows: 

“ * * * The Geological Survey has considered the showing sub¬ 

mitted on behalf of the homestead'entryinan consisting of affidavits 
unsupported by geologic maps and finds no basis for modification or 
reversal of the oil and gas classification of this land heretofore 
reported on June 14. 1927 (Las Cruces 032579) * * *." 

(See Exhibit “H" attached.) 

That the land first hereinabove described was not classified or 
withdrawn at any time for oil or gas prior to the making of com¬ 
pleted final proof or issuance of final certificate. 

0 That the residence of the plaintiff on the original home¬ 

stead in controversy for a part of the time, as required by law, 
and his residence on the additional homestead for the remaining time 
required by the homestead laws, was a good, valid, and sufficient 
residence for the purpose of both homestead entries. That from 
May. 1924. until patent issued on the additional homestead, plaintiff 
occupied a house which he erected and was located on the additional 
homestead. (See Exhibits " B " and " E. v ) That a house so erected 
and occupied on the additional homestead is in full compliance with 
the law as to improvements and residence on the original homestead. 

That bv the issuance of patent covering the additional homestead 
entry, the residence on the original homestead entry was likewise 
approved as of the date of filing final proof thereon. 

That any defect respecting final proof on the original homestead 
because a greater part of the residence is shown to have been main¬ 
tained on the additional homestead under the stock raising act. was 
cured when final proof was submitted, accepted and patent issued on 
the additional homestead, as alleged in the last preceding paragraph. 

VIII 

That plaintiff complied with all of the laws and regulations of 
the Department of the Interior governing such homestead entry, and 
by reason of such compliance final proof was accepted by the register 
and final receipt and final certificate issued to plaintiff; that equitable 
title to the lands thereby vested in plaintiff and the Government 
holds only legal title in trust for plaintiff: that said lands have been 
taxed to plaintiff by the State of New Mexico as a result of plaintiff’s 
equitable title and ownership thereto. 

7 IX 

That the plaintiff has fully exhausted the procedure of the De¬ 
partment of the Interior in the establishment of his rights and has 
no further or adequate remedy of procedure therein. 

Wherefore plaintiff prays that this honorable court will issue an 
order requiring the defendant to show cause, within such reasonable 
time as the court may deem proper, why a writ of mandamus should 
not issue herein; that this court will adjudge that the plaintiff is 
entitled to a patent in fee simple (excepting potash) to the follow¬ 
ing-described lands situate in Lea County, New Mexico, to wit, E. (4 
SE. 14 of sec. 22: SW. *4 of sec. 23; NE. 14 NW. ^4, NW. Yi of 
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NE. % of sec. 26, T. 25 S., R. 37 E., N. M. P. M.; an|l will issue its 
writ of mandamus commanding said Secretary of the Interior (de¬ 
fendant herein) to make, execute, and deliver to said plaintiff patent 
in fee simple, excluding potash, to the lands last hereinabove de¬ 
scribed, and for such other judgment or order as may be proper and 
for costs. 

Chester I. Long, 

Peter Q. Xyce, 

Grace McDonald Phillips. 

Attorneys for Plaintiff. 

Charles P. Swindler, 

S. W. McIntosh, 

Of Counsel. 

Verification 

District of Columbia, 

City of Washington, ss: 

Personally appeared before me, a notary public iff and for the 
District of Columbia, Peter Q. Xyce, who on oath deposes and says: 
That he is one of the attorneys for the plaintiff hereni, and as such 
has knowledge of the facts hereinbefore alleged in thje petition for 
writ of mandamus by him subscribed; that the matters and 

8 things therein stated are true to the best of his knowledge and 
belief. 

Peter Q. Xyce. 

Subscribed and sworn to before me this 7th day of February, 1930. 

Samuel W. McIntosh, 

No\ary Public. 

My commission expires Sept. 10, 1933. 

Exhibit “A” 

Homestead entry (act of February 19. 1919). Received, U. S. 
Land Office. Roswell. X. Mex.. Mar. 1.1923. 

Department of the Interior, U. S. Land Office, Roswell. X. M. 
Serial Xo. 051291. Receipt Xo. 2709447. | 

044686. Authorized by “ C,” 6-11-23, I. M. 

application and affidavit 

I, Wilbur F. Stuart (male), a resident of Jal, Lea County. X. M., 
do hereby apply to enter, under the act of February 19,11909 (Public 
Xo. 245), the E. y s SE. 14 sec. 22, SW. 14 sec. 23. XE. 1,4!XW. XW. 
14 XE. 1,4 sec. 26, T. 25. S., R. 37 E.. X. M. P. meridian, containing 320 
acres, within the Lincoln land district: and I do solemnly swear that 
I am not the proprietor of more than 160 acres of land! in any State 
or Territory: that I am a native-born citizen of the United States 
and am married and the head of a family; that my post-office address 
is Jal, X. M.; that this application is honestly and in good 

9 faith made for the purpose of actual settlement! and cultiva¬ 
tion, and not for the benefit of any other person, persons, or 

corporation; that I will faithfully and honestly endeavor to comply 
with all the requirements of law as to settlement, residence, and 
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cultivation necessary to acquire title to the land applied for: that 

I am not acting as agent of any person, corporation, or syndicate 
in making this entry, nor in collusion with any person, corporation, 
or syndicate to give them the benefit of the land entered, or any part 
thereof, or the timber thereon: that I do not apply to enter the same 
for the purpose of speculation, hut in good faith to obtain a home 
for myself, and that I have not directly or indirectly made, and will 
not make, any agreement or contract, in any way or manner, with any 
person or persons, corporation, or syndicate whatsoever, by which 
the title which I may acquire from the Government of the United 
States will inure in whole or in part to the benefit of any person 
except myself. I have not heretofore made any en':y under the 
homestead, timber and stone, de-e:"; find, or prr-nption laws 
except E. sec. 17. T. 23 S„ It. 22 F... A. M. P. M.. application for 
second entry is herewith inclosed: that I am well acquainted with 
the character of the land herein applied for and with each and every 
legal subdivision thereof, having personally examined same: that 
there is not to my knowledge within the limits thereof any vein or 
lode of quartz or other rock in place bearing gold, silver, cinnabar, 
lead. tin. or copper, nor any deposit of coal, placer, cement, gravel, 
salt spring, or deposit of salt, nor other valuable mineral deposit; 

that no portion of said land is claimed for mining purposes 
10 under the local customs or rules of miners, or otherwise: that 
no portion of said land is worked for mineral during nnv part 
of the year by any person or persons: that said land is essentially 
nonmineral land, and that my application therefor is not made for 
the purpose of fraudulently obtaining title to mineral land: that 
the land is not occupied and improved by any Indian: that the lands 
applied for do not contain merchantable timber, and no timber 
except mesquite brush, and that it is not susceptible of successful irri¬ 
gation at a reasonable cost from any known source of water supply, 
except the following areas: 

Posted May 8/23 in vol. 112. p. 201. by A. D. S.. Div. O." 

Posted 8-2-23. Posted. Hd. 014686. Roswell. 107/174. Relvd. 
April 3/19. 1360898-15. 

(Sgd.) IVilp.uk F. Stuart. 

Aote. —Every person swearing falsely to the above affidavit will 
be punished as provided by law for su h offense. (See sec. 125. U. S. 
Criminal Code, below.) 

II I hereby certify that the foregoing affidavit was read to or 
by affiant in my presence before affiant affixed signature 

thereto: that affiant is to me personally known (or has been satis¬ 
factorily identified before me by --) : that I verily believe affi¬ 

ant to be a qualified applicant and the identical person hereinbefore 
described: and that said affidavit was duly subscribed and sworn to 
before me. at my office, near Jal. Lea County, A. M., within the 
Lincoln land district, this 26 day of Feb., 1923. 

[seal.] (Sgd.) John A. Stuart, 

United Stntea Commissioner. 

Earl C. Jones, of Octoa. A. M.. and Augent Everett, of Octoa, 
A. M.. do solemnly swear that we are well acquainted with the above- 
named affiant and the lands described, and personally know that the 
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statements made by him relative to the character of the said lands 
are true. 

(Sgd.) Earl <p. Jones. 

(Sgd.) Nugent Everett. 

I hereby certify that the foregoing affidavit was read to or by 
affiants in my presence before affiants affixed signatures thereto; that 
affiants are to me personally known (or have been j satisfactorily 
identified before me by -); and that said: affidavit was 

12 duly subscribed and sworn to before me at Jal, N. M., this 
26 day of Feb. 1923. 

[seal.] (Sgd.) John A. Stuart, 

United States Commissioner. 

United States Land Office, 
Roswell, New Mexico, Juhe 16, 1023. 

I hereby certify that the foregoing application is for surveyed land 
of the class which the applicant is legally entitled to eniter under the 
act of February 19, 1909; that there is no prior valid adverse right 
to the same, and has this day been allowed. 

(Sgd.) Jarr A. Miller, Register. 

united states criminal code j 

“ Sec. 125. Whoever, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law bf the United 
States authorizes an oath to be administered, that he will testify, 
declare, depose, or certify truly, or that any written testimony, 
declaration, deposition, or certificate by him subscribed; is true, shall 
willfully and contrary to such oath state or subscribe [any material 
matter which he does not believe to be true is guilty of perjury, and 
shall be fined not more than two thousand dollars and imprisoned not 
more than five years.” 

Exhibit ” 

Stock-raising homestead. Final proof. Roswell 051201. Received, 
U. S. Land Office, Las Cruces, N. M.. Dec. 22, 1926. 

Department of the Interior, U. S. Land Office, Las Crimes. X. Mex. 
Serial No. 028194. Additional entry, Serial No. 2709447-$22.00, 
Receipt No. 2872893. 

TESTIMONY OF CLAIMANT 

13 Note.— The officer before whom this proof is made will see 
that all answers are complete and responsive to the questions, 

and that the answers bring out the pertinent facts showifig the entry- 
man’s compliance or noncomplianee with the laws under which the 
land was entered. Neither of the witnesses may be present while the 
testimony of the claimant is being given. 

Question 1. What is your full name, age, and post-office address? 
Answer. Name, Wilbur F. Stuart; asre. 29 years; P. O. address, 
Jal, N. Mex. 

56206—31-2 
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Question 2. (a) Are you now a citizen of the United States? (b) 
If so. are you a native-born or naturalized citizen? (c) If natural¬ 
ized. is a certified copy of your certificate of naturalization submit¬ 
ted with this proof, or is such copy now on file in the land office, 
and if so. with what entry was such copy filed? ( d) If a married 
woman, give date of marriage and state husband’s citizenship qual¬ 
ifications. 

Note. —If applicant is alien born, he should state the fact and 
file evidence of citizenship in due form, either a certificate of his 
own naturalization in a court of competent jurisdiction, or, if claim¬ 
ing to be a citizen by virtue of his father's naturalization and his 
own minority and residence in the United States at the date thereof, 
or. if a married woman, claiming citizenship by virtue of her hus¬ 
band’s nativity, or naturalization, then record evidence of the nat¬ 
uralization of the father, or husband, or an affidavit as to the nativ¬ 
ity of the latter. Applicants who were at one time citizens of the 
United States but who later became citizens of a foreign country, 
must tile record evidence of their naturalization. Any female citi¬ 
zen of the United States invoking the benefits of the act of October 
17. 1914 (38 Stat. 740). shall make oath showing the nationality of 
her husband, and that he is entitled to become a citizen of the United 
States. 

Answer, (a) Yes. ( b) Native born, (e) -. (d) -. 

Question 3. Are you the same person who made original home¬ 
stead entry No. 051291 on June 16, 1923. and additional homestead 

entry No.-on-19—. at the Roswell land office, for E. l /> 

SE. 14 sec. 22. SW. 14 sec. 23. NE. 14 NW. 14. NW. (4 NE. 14, sec. 26 
township 25 S. range 37 E.. N. M. P. meridian? If not, give rela¬ 
tionship to entryman. 

Answer. Yes. 

Question 4. Are you married or single? 

Answer. Married. 

Question 5. If married, of whom does your family consist? 

Answer. Self. wife, and two boys. 

Question 6. If a married woman, state whether your husband 
held an unperfected homestead entry during the period of residence 
claimed by you, and for what time he has resided on this land with 
you. 

14 Answer. -. 

Question 7. State fully: (a) whether the residence claimed 
in connection with this proof was made upon your original or your 
additional entry: (&) when you first established actual residence on 
the land: ( c ) if this proof is for an additional entry made under 
Section 5 of the stock-raising homestead law, state whether you 
owned and resided upon your original entry at the time of making 
such additional entry; (d) state any other facts in connection with 
your residence necessary to show compliance with the law. 

(If this proof is for a contiguous additional entry and three years’ 
residence has been shown in connection with proof previously sub¬ 
mitted on the! original entry, set forth such fact, and omit questions 
8 and 9.) 
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Answer, (a) I established residence on original Dec. 1st, 1923, 
but moved to my additional about May, 1924, and have maintained 
residence there since; ( b ) answered above; ( c ) -: ( d) -. 

Question 8. (a) Have you a habitable house on the land? (b) 
When was it built? (e) If built after residence was established, 
state where you resided before the house was built. 

Answer, (a) Yes. (b) In May, 1924. ( a) I resided^n my origi¬ 
nal before May, 1924. 

Question 9. Considering each “ residence year " as beginning with 
the day and month on which residence was first established, state 
definitely the time, or times, during each residence year when you 
were actually residing on the land, and the time, or tubes, when you 
were absent from the land. 

Answer: 


I actually resided 
on the land 

I was absent 
from the land 

From— 

To— 

From— 

To— 

Dec. 1,1923 
Dec. 26,1924 
Nov. 1,1925 

July 10,1924 

Oct. 1,1925 
Oct. 1,1926 

July 10,1924 
Oct. 1,1925 
Oct. 1,1926 

Dec. 26,1924 
Nov. 1,1925 
to date 


Question 10. Describe the land embraced in above eiitry by legal 
subdivisions, showing fully the character of same, and kind and 
amount of timber, if any, and amount under cultivation. (If sev¬ 
eral subdivisions are identical in character, they may! be grouped 
together on one line.) j 

15 Answer: 



Question 11. State the number of acres cultivated, kind of crop 
planted, and amount harvested, each year, and state to jwhat extent 
you have used the land for grazing. 

Answer. 19—, I planted 20 acres in forage crop in [April, 1925. 
It was so dry 19—; however, I did not make a crop. In the spring 
of 1926 I planted 40 acres 19—, in forage crop which grew to 10 
inches in height and the grasshoppers 19—, destroyed it. About 
November 15, 1926, I planted about 10 acres in oats, 19—. The 
balance of the land has been well grazed by cattle owned by me. 

Question 12. (a) Describe fully and in detail the amount and 
kind of improvements on each subdivision, stating when same were 
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made and giving the cost of each item. State definitely which 
improvements, if any, are claimed in compliance with the stock- 
raising homestead law. 

Answer. 


Year constructed j 

Location of improvements 

Character of improvements 

1 Cost of 
materials 

1 Cost of 
labor 

Total 

cost 

May, 1924. 

In 1924 & 25. 

SE. H NE. J4 sec. 27. i 

On N. line E. 'A SE. X j 
sec. 22 . 

On N. line SW. \4 sec. 23.. i 
On E. line SW. 14 sec. 23.. 
On X. line XW. A XE. 
14 sec. 27. 

1 2-rm. house 12 x 18 '. 

A mile 2-wire fence. 

A mile 2-wire fence.. 

Yi mile 3-wire fence. 

A mile 3-wire fence. 

$125.00 

25.00 

50.00 j 
00. CO ] 
30.00 J 

$40.00 

6.25 

12. 50 
15.00 
7.50 

$105.00 
31.25 

62.50 
75.00 

37.50 


I also have considerable improvements on my additional other 
than my residence. 

Total Xo. acres cultivated. 40: total value of improvements, 
$371.25. 

Question 12. (&) If you have broken any portion of the land, 
reclaimed any portion of the land by irrigation, grubbed trees or 
brush from the land, seeded any portion of the land to cultivated 
grasses or clover, or in any other manner increased its productive¬ 
ness, give full details and cost of such work, stating which subdivi¬ 
sions such work was upon. 

Answer. I have 40 acres grubbed and put in cultivation at a cost 
of about $100.00. 

16 Question 13. Is your present claim within the limits of an 
incorporated town or selected site of a city or town, or used 
in any way for trade or business ? 

Answer. Xo. 

Question 14. Are there any indications of coal, salines, or minerals 
of any kind on the land ? If so, describe what they are. 

Answer. Xo. 

Question 15. Have you sold, conveyed, or agreed to sell or convey 
any portion of 1 the land? If so, to whom and for what purpose? 

Answer. Xo. 

Question 16. Have you optioned, mortgaged, or agreed to option 
or mortgage, of convey this land, or any part thereof? If so, when, 
to whom, and for what purpose, and in what amount? 

Answer. Xo. 

Question 17. ! Have you any personal property of any kind else¬ 
where than on this claim ? If so, describe the same, and state where 
the same is kept. 

Answer. I own and operate a store and post office about 3 miles 
west of my homestead. 

Question 18. Have you ever made any other homestead entry? 
If so. describe the same. 

Answer. I made homestead entry Roswell Xo. 044686 under date 
of Xov. 8, 1918, for E. y 2 sec. 17, twp. 23 S., rge. 22 E.. X. M. P. M. 

Question 19. Describe by legal subdivisions, or by number, kind 
of entry, and office where made, any entry or filing (not mineral) 
other than horhestead made by you since August 30, 1890. (Appli¬ 
cations for the sale of isolated tracts are not considered as entries 
or filings.) 
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Answer. I relinquished the above filing on account of not being 
financially able to comply with the law. 

Question 20. Have either of the other witnesses been: present while 
you were giving your above testimony? 

Answer. No. 

Question 21. Have you any actual knowledge of any statement 
made bv either of the other witnesses in their testimony in connec¬ 
tion with this proof ? I 

Answer. No. 

(Sgd.) WiLBURj F. Stuart. 

Note. —Every person swearing falsely to the above affidavit will 
be punished as provided by law for such offense. See section 125, 
United States Criminal Code (over). 

17 I hereby certify that the deponent was examined separately 
and apart from the other witnesses in the case; that the fore¬ 
going deposition was read to or by deponent in my presence before 
deponent affixed signature thereto; that I verily believe deponent 
to be the identical person hereinbefore described, sjnd that said 
deposition was duly subscribed and sworn to before me at my office 
in Jal, Lea County, State of New Mexico, within the Lincoln land 
district, this 14 day of Dec., 1926. 

(Sgd.) Clyde D. Woodworth, 

U. S. Gopwmsioner. 

FINAL AFFIDAVIT REQUIRED OF HOMESTEAD CLAIMANTS 

I, Wilbur F. Stuart, having made a homestead entry of the E. 14 
SE. % sec. 22, SW. 14 sec. 23, NE. % NW. %, XV. % NE. % section 
26, township 25 S., range 37 E.. N. M. P. meridian, subject to entry 
at Roswell, under enlarged homestead law, do now apply to per¬ 
fect my claim thereto; and for that purpose do solemnly swear that 
I am a native-born citizen of the United States; that I have a 
habitable house upon SE. 14 NE. 1/4 sec. 27 and have resided upon 
said land since the 1st day of December, 1923, to Oct. 1, 1926; that 
no part of said land has been alienated, except as provided in section 
2288 of the Revised Statutes, but that I am the sole bona fide owner 
as an actual settler; that I will bear true allegiance to the Govern¬ 
ment of the United States; and, further, that I have not heretofore 
perfected or abandoned an entry made under the homestead laws of 
the United States, except-. 

(Sgd.) Wilbur|F. Stuart. 

I hereby certify that the foregoing affidavit was read to or by 
affiant in my presence before affiant affixed signature thereto; that I 
verily believe affiant to be a credible person and the identical person 
hereinbefore described, and that said affidavit was duly subscribed 
and sworn to before me, at my office, in Jal, County of Lea, State of 
New Mex., this 14 day of December, 1926. I further | certify there 
has been no protest filed in my office against this proof. 1 

(Sgd.) Clyde D. Woolworth, 

V. S. Commissioner. 

The above case was called on Dec. 10 but continued until Dec. 14 
on account of witnesses being absent. 
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UNITED STATES CRIMINAL CODE 


“ Sf.c. 125. Whoever, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law of the United 
States authorizes an oath to be administered, that he will testify, 
declare, depose, or certify truly, or that any written testimony, decla¬ 
ration. deposition, or certificate by him subscribed is true shall will¬ 
fully and contrary to such oath state or subscribe any material matter 
which he does not believe to be true is guilty of perjury and shall be 
fined not more than two thousand dollars and imprisoned not more 
than five years." 

X. B.—Testimony of witnesses Jacob A. Beckham and Benjamin 
T. Lanehart corroborating final proof of plaintiff omitted by agree¬ 
ment. 

Exhibit " C ” 

(Formerly Roswell 051291) 

(List each payment separately.) 

Comm. (Fin). §12.00. Rect. 2872893, 1-4-27. Serial Xo. 028194. 

Pur. Mon.. $ earned “M ” T. V. M. Rec.-. 

Test. Fee, $2.00. Rect. 2872S93, 12-22-26a. Register’s final certifi¬ 
cate homestead. 

Int.. $-. Rect.-. 

Fees & Com. $22.00. Rect. 2709447. Hd. Orig., 2-19-09. 

Department of the Interior, 

United States Land Office, 

Las Cruces, New Mexico , January 4,1027. 

It is hereby certified that, pursuant to the provisions of section 
2291. Revised Statutes of the United States, Wilbur F. Stuart, Jal, 
X. M., has made payment in full for E. (4 SE. *4, sec. 22, SW. (4 
sec. 23, XE. 14 XW. y 4 . XW. 14 XE. *4 section 26. township 25-S., 
range 37-E.. X. M. P. meridian, containing 320 acres. 

19 Xow. therefore, be it known that on presentation of this 
certificate to the Commissioner of the General Land Office, 
the said Wilbur F. Stuart shall be entitled to receive a patent for the 
land above described if all then be found regular. 

(Sgd.) Iv. I). Stoes, Register. 

Xote. —A duplicate of this certificate is issued to the claimant. 
The original is forwarded to the General Land Office, with the entry 
papers, for approval by the Commissioner of the General Land Office 
and issuance of patent. 

The duplicate copy forwarded to the claimant should be held until 
notice of issuance of patent is received. 

In all correspondence concerning the entry in connection with 
which this certificate issued, refer to the name of the land office and 
the serial number noted hereon. 

Posted 1-27-27, in vol. 112, p. 201, by P. H. H.. Div. “ O.” 

Approved-. 

By-, Division -. 
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(For use in the General Land Office onl 3f) 

Ret. to 0-2-24-27. Jan. 29, 1927. Status requested by J. M.. Div. 
C., room 4343. 

Goes posting and survey agree with description? Yes. 

Conflicts: Oil and gas 032579. 

Rights of way: None. 

Withdrawals: All twp. withdrawn by Ex. order 3-11-1926. 
Potash reserve if 6, N. M. #1. 1211494. 

Information wanted as to desig. under enl. hd. act ahd under S. R. 
act: All designated act 12-29-1916. effective 11-18-1919. All twp. 
designated act 2-19-1909—48156. Let'er " C ” 5-1-1909. 

Date furnished: 2-25, 1927. 

L. T. F.. Status Clerk. 

The status clerk, who must sign above, will be held responsible for 
its correctness. 

Claimant’s addl’n. S. R. entry for 320 a adjoining land made 
4-24-1924 (filled same date). Hey/c. 

R. S. C. 2. No change in status + 2-21-27. U. S. A. 

20 Exhibit “ I) ” 

Addition stock-raising homestead entry (act of December 29, 
1916). Received, U. S. Land Office, Roswell, N. Mex. Date. Apr. 
24. 1924. Hour, 4.06 p. m. 

Department of the Interior, U. S. Land Office, Rpswell, N. M. 
Serial No. 052148. Receipt No. 2785002. Apr. 24, 192-^. 

APPLICATION AND AFFIDAVIT 

I, Wilbur F. Stuart, of Jal, N. M., do hereby apply to enter under 
the act of December 29. 1916 (Public No. 290, 64th Congress), sub¬ 
ject to the reservation to the United States of all epai and other 
minerals in the land, together with the right to prospect for, mine, 
and remove the same, SW. % SE. 14 sec. 22. SE. t/j. $. V» NE. 14, 
NW. !4 NE. 14 section 27. township 25 S.. range 37+E. N. M. P. 
meridian, containing 320 acres, as additional to my homestead entry, 
No. 051291. made June 16. 1923. at the Roswell land office for the 
E. y, SE. % sec. 22. SW. (4 sec. 23, NE. 14 NW. NW. 1 / 4 , 
NE. 14 section 26, township 25 S.. range 37 E.. N. M. P. meridian. 

I do solemnly swear that this application is made fpr my exclu¬ 
sive benefit as an addition to my original homestead eiitry, "and not 
directly or indirectly for the use or benefit of any otper person or 
persons whomsoever: that this application is honestly and in good 
faith made for the purpose of actual settlement, use and improve¬ 
ment; that I will faithfully and honestly endeavor to 'comply with 
all the requirements of the law; that I have not heretofore made an 
entry under the timber and stone, desert land, or preemption laws; 
that I have not heretofore made an entry under the homestead laws 
(other than that above described) except as shown in Second home¬ 
stead E, made when I applied for original No. 051291. 
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I further state that the land applied for is not occupied and im¬ 
proved by any Indian, and is unoccupied and unappropriated by 
any person claiming the same under the public land laws other than 
myself: that the land now applied for and that embraced in my 
original entry above described do not contain merchantable timber 
and no timber except mesquite brush; is not susceptible of irriga¬ 
tion from any known source of water supply: and does not contain 
any water hold or other body of water needed or used by the public 
for watering purposes: that the said land is chiefly valuable for 
grazing and raising forage crops. That no part of said land is 
claimed, occupied, or being worked under the mining laws. 

Wilbur F. Stuart. 

21 Posted '6/10/24 in vol. 112. p. 201, by M. McD., Div. “O.” 

Examined and passed S. E. M. “ O,'" J une 10, 1924. 

Xote.— Every person swearing falsely to the above affidavit will 
be punished as provided by law for such offense. (See sec. 125, U. S. 
Criminal Code, below.) 

I hereby certify that the foregoing affidavit was read to or by 
affiant in my presence before affiant affixed signature thereto: that 
affiant is to me personally known (or has been satisfactorily identi¬ 
fied before me by-): that I verily believe affiant to 

be a qualified applicant and the identical person hereinbefore de¬ 
scribed; and that said affidavit was duly subscribed and sworn to 
before me. at my office near Jal. Lea County, X. M., within the 
Lincoln land district, this 22 day of April, 1924. 

[seal.] John A. Stuart, 

United States Commissioner. 

We. Benjamin T. Lanehart, of Jal. X. M., and Learcy McBuffing- 
ton. of Jal. X. M.. do solemnly swear that we are well acquainted 
with the above-named affiant and the lands described, and personally 
know that the statements made by him relative to the character of 
the said lands are true. 

Benjamin T. Lanehart. 

Leary McBuffington. 

I hereby certify that the foregoing affidavit was read to or by 
affiants in my presence before affiants affixed signatures thereto; that 
affiants are to me personally known (or have been satisfactorily iden¬ 
tified before me by-); and that said affidavit was duly 

subscribed and sworn to before me at Jal, X. M., this 22 day of 
April. 1924. 

- [seal.] John A. Stuart. 

United States Commissioner. 

United States Land Office, 

Roswell, New' Mexico, April 24, 192-1. 

I hereby certify that the foregoing application is for surveyed 
land of the class which the applicant is legally entitled to enter under 
the act of December 29. 1910; that there is no prior valid adverse 
right to the same, and has this day been allowed. 

Daffa Miller, Register. 
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22 Exhibit “E” 

Stock-raising homestead. Final proof. Received, 1 U. S. Land 
Office, Las Cruces, N. M., March 7, 1928. 

Department of the Interior, U. S. Land Office, Las Cruces, 17. 
Mex. Serial Iso.-. Additional entry, Serial Not 028796. Re¬ 
ceipt No. 2970401. Mar. 7, 1928. ! 

TESTIMONY OF CLAIMANT 

Note. —The officer before whom this proof is made will see that 
all answers are complete and responsive to the questions, and that 
the answers bring out the pertinent facts showing the entryman’s 
compliance or noncompliance with the laws under which the land 
was entered. Neither of the witnesses may be present while the 
testimony of the claimant is being given. 

Question 1. What is your full name, age, and post-office address? 

Answer. Name. Wilbur F. Stuart: age. 30 years: P. O. address. 
Jal. N. Mex. 

Question 2. (a) Are you now a citizen of the United States? 
(&) If so. are you a native-born or naturalized citizen? ( e) If 
naturalized, is a certified copy of your certificate of naturalization 
submitted with this proof, or is such copy now on file in the land 
office; and if so, with what entry was such copy filed? ( d ) If a 
married woman, give date of marriage and state husband's citizen¬ 
ship qualifications. 

Note. —If applicant is alien born, he should state the fact and file 
evidence of citizenship in due form, either a certificate of his own 
naturalization in a court of competent jurisdiction, oil, if claiming 
to be a citizen by virtue of his father's naturalization!and his own 
minority and residence in the United States at the date thereof, or, 
if a married woman claiming citizenship by virtue of ljer husband’s 
nativity or naturalization, then record evidence of tlije naturaliza¬ 
tion of the father, or husband, or an affidavit as to the nativity of the 
latter. Applicants who were at one time citizens of the L’nited 
States, but who later became citizens of a foreign country, must file 
record evidence of their naturalization. Any female citizen of the 
United States invoking the benefits of the act of October 17. 1914 
(38 Stat. 740). shall make oath showing the nationality of her 
husband, and that he is entitled to become a citizen ojf the United 
States. 

Answer. («) Yes. ( h) Native born, (e) -. (d) -. 

Question 3. Are you the same person who made original home¬ 
stead entry No. - on -. 19—. and additional home¬ 

stead entry No. 052148 on Apr. 24, 1924. at the Roswell land 

23 office, for SW. 14 SE. 14 sec. 22. SE. %. S. Y» NE. 14. NW. !4 
NE. 14. section 27, township 25 S., range 37 N. M. P. 

meridian? If not, give relationship to entryman. 

Answer. Yes. 


50.2011—31 — 
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Question 4. Are you married or single? 

Answer. Married. 

Question 5. If married, of whom does your family consist? 

Answer. Self, wife, and three children. 

Question 6. If a married woman, state whether your husband held 
an unperfected homestead entry during the period of residence 
claimed by you, and for what time he has resided on this land with 
you. 

Answer. -. 

Question 7. State fully (a) whether the residence claimed in con¬ 
nection with this proof was made upon your original or your addi¬ 
tional entry; (b) when you first established actual residence on the 
land; ( c) if this proof is for an additional entry made under sec¬ 
tion 5 of the stock-raising homestead law, state whether you owned 
and resided upon your original entry at time of making such addi¬ 
tional entry; (d) state any other facts in connection with your resi¬ 
dence necessary to show compliance with the law. 

(If this proof is for a contiguous additional entry and three years’ 
residence has been shown in connection with proof previously sub¬ 
mitted on the original entry, set forth such fact, and omit questions 
8 and 9.) 

Answer, (u) I maintained residence on both my original and addi¬ 
tional. Proof has been submitted on my original, (c) I owned and 
resided on my original at the time I filed an additional, (d) -. 

Question S. (u) Have you a habitable house on the land? (b) 
When was it built? (e) If built after residence was established, 
state where you resided before the house was built. 

Answer. ( a ) Yes. (b) About 1925. (c) -. 

Question 9. Considering each “ residence year ” as beginning with 
the day and month on which residence was first established, state 
definitely the time, or times, during each residence year when you 
were actually residing on the land, and the time, or times, when you 
were absent from the land. 

24 Answer. --. 

Question ft). Describe the land embraced in above entry by 
legal subdivisions, showing fully the character of same, and kind and 
amount of timber, if any. and amount under cultivation. (If several 
subdivisions are identical in character, they may bo grouped together 
on one line.) 

Answer. -. 

Question 11. State the number of acres cultivated, kind of crop 
planted, and amount harvested each year, and state to what extent 
you have used the land for grazing. 

Answer. 19—. none of the land lias been cultivated, but instead 
it has been 19—, well grazed, running on average of about 15 cows 
to the section. 19—. most of the oime I grazed the land with my own 
cattie. 

Question 12. (a) Describe fully and in detail the amount and kind 
of improvements on each subdivision, stating when same were made 
and giving the cost of each item. State definitely which improve- 
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ments. if any. are claimed in compliance with the stocklraising home¬ 
stead law. 

Answer. 


Location of improvements 


Character of improvements L C a S°f s ^ t or of ' 


SE. Vl NE. J4 sec. 27. Windmill complete with pipe, $13};. 00 ! $15.0 

pump, etc. 

“ “ “ . Work on dirt (ton).•_ 30.0 


“ “ “ . Trough (wooden). 

“ “ “ . Wire corroes and tank lot.. 

S. line SE. \i sec. 27. Vi mile 1-wire fence. 

E. line SE. sec. 27... Vi mi. 3-wire fence. 

E. line NE. sec. 27... V mi. 3-wire fence. 

N. line S. V NE. V sec. 27. V mi. 3-wire fence. 

SE. Vi NE. sec. 27. 1 drilled well, 65' . 


All the above improvements are claimed in compliance with S. 
E. H. law. Total Xo. acres cultivated, none. Total i value of im¬ 
provements. $542.50. 

25 Question 12. (b) If you have broken any portion of the 
land, reclaimed any portion of the land by irrigation, grubbed 
trees or brush from the land, seeded any portion of the'iand to culti¬ 
vated grasses or clover, or in any other manner increased its produc¬ 
tiveness, give full details and cost of such work, statirig which sub¬ 
divisions such work was upon. j 

Anwer. -. 

Question 13. Is your present claim within tile limits! of an incor¬ 
porated town or selected site of a city or town, or usee} in any way 
for trade or business? 

Answer. No. 

Question 14. Are there any indications of coal, saline^, or minerals 
of any kind on the laud ? if so. describe what they arfe. 

Answer. No. 

Question 15. Have you sold, conveyed, or agreed to sell or convey 
any portion of the land? If so. to whom and for what (purpose? 

Answer. No. j 

Question 16. Have you optioned, mortgaged, or agreed to option 
or mortgage, or convey this land, or any part thereof? If so. when, 
to whom, and for what purpose and in what amount? 

Answer. No. 

Question 17. Have you any personal property of any kind else¬ 
where than on this claim ? If so, describe the same, and state where 
the same is kept. | 

Answer. None other than store and interest in townsite. 

Question 18. Have you ever made any other homestead entry? If 
so, describe the same. 

Answer. I have never made proof on any land except my original 
proof of which has been submitted. 

Question 19. Describe by legal subdivisions, or by number, kind of 
entry, and office where made, any entry or filing (not mineral) other 
than homestead made by you since August 30."l890. (Applications 
for the sale of isolated tracts are not considered as entries or filings.) 

Answer. -. 


: S88SS 
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Question 20. Have either of the other witnesses b on present while 
vou were giving your above testimony? 

Answer. X<. 

Question 21. Have you any actual knowledge of any statement 
made by either of the other witnesses in their testimony in 
26 connection with this proof? 

Answer. No. 


(Slid.) Wilbur F. Stuart. 


K\' : ,r verson swcarin* r f:il-e?v <o . ..Low ai'l■ 1 \ t will 
be punished as provided by taw for such oifeusc. See section 125. 
United States Criminal Code (over). 

I hereby certify that the deponent was examined separately and 
apart front tiie other witnesses in the case; that the foregoing depo¬ 
sition was read to or by deponent in my presence before deponent 
affixed signature thereto; that I verily believe deponent to be the 
identical person hereinbefore described, and that said deposition was 
duly subscribed and sworn to before me at my cilice in Jal, Lea 
County. State of New Mex.. within the Lincoln land district, this 3rd 
day of March, 1928. 

(Sgd.) Clyde D. Wool worth, 

V. S. Commissioner. 


FINAL AFFIDAVIT REQUIRED OF HOMESTEAD CLAIMANTS 

(On addtl.) 

I. Wilbur F. Stuart, having made a homestead entry of the 
SW. SE. Vi- s ?c- 22, SE. y±. S. Va XE. *4, NW. 14 X'E. 14, section 
27. township 25 S.. range 37 E.. X. M. P. meridian, subject to entry 
at Roswell. Xew Mex.. under enlarged or stock-raising homestead 
law. do now apply to perfect my claim thereto: and for that purpose 
do solemnly swear that I am a native-born citizen of the United 
States; that I'have a habitable house upon SE. 14 XE. 14 and have 

resided upon said land since the - day of -. 19—. to the 

present time: .that no part of said land has been alienated, except as 
provided in section 2288 of the Revised Statutes, but that I am the 
sole bona fide owner as an actual settler; that I will' bear true al¬ 
legiance to the Government of the United States; and further, that 
I have not heretofore perfected or abandoned an entry made under 
the homestead laws of the United States. 

(Sgd.) Wilbur F. Stuart. 

I hereby certify that the foregoing affidavit was read to or by 
affiant in my presence before affiant affixed signature thereto; that I 
verily believe affiant to be a credible person and the identical person 
hereinbefore described, and that said affidavit was dulv subscribed 
and sworn to before me, at my office, in Jal, County of Lea, State of 
Xew Mex.. this 3rd day of March, 1928. 

I further certify there has been no protest filed in my office against 
this proof. 

(Sgd.) Clyde D. Woolwortii, 

U. S. Commissioner. 
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27 UNITED STATES CRIMINAL CODE 

“ Sec. 125. Whoever, having taken an oath before' a competent 
tribunal, officer, or person, in any case in which a law bf the United 
States authorized an oath to be administered, that hb will testify, 
declare, depose, or certify truly, or that any written testimony, 
declaration, deposition, or certificate by him subscribed, is true, 
shall willfully and contrary to such oath state or subscribe any 
material matter which he does not believe to be true], is guilty of 
perjury, and shall be fined not more than two thousand dollars and 
imprisoned not more than five years.” 

N. B.—Testimony of witnesses corroborating final proof of plain¬ 
tiff omitted by agreement. 


Exhibit “ F ” 

The United States of America 

Las Cruces 028796. 4-1007-R. 

To nil to whom these presents shall come, greeting: 

Whereas a certificate of the register of the land office at Las 
Cruces, New Mexico, has been deposited in the Genera} Land Office, 
whereby it appears that, pursuant to the act of Congress of May 20, 
1862 " To secure homesteads to actual settlers on the public domain,” 
and the acts supplemental thereto, the claim of Wilbinr F. Stuart 
has been established and duly consummated in conformity to law, 
for the southwest quarter of the southeast quarter of section twenty- 
two and the southeast quarter, the south half of the northeast 14 and 
NW. 14 NE. 14 quarter of section twenty-seven in towriship twenty- 
five south of range thirty-seven east of the New Mexico meridian, 
New Mexico, containing three hundred twenty acres, jaccording to 
the official plat of the survey of the said land, on file iii the General 
Land Office: 

Now know ye, that there is. therefore, granted byj the United 
States unto the said claimant the tract of land above described: to 
have and to hold the said tract of land with the appurtenances 
thereof, unto the said claimant and to the heirs and assigns of the 
said claimant forever, subject to any vested and accrued water rights 
for mining, agricultural, manufacturing, or other purposes, and 
rights to ditches and reservoirs used in connection witlji such water 
rights, as may be recognized and acknowledged by the Ideal customs, 
laws, and decisions of courts: and there is reserved frejm the lands 
hereby granted, a right of way thereon for ditches orj canals con¬ 
structed by the authority of the United States. Excepting and 
reserving, however, to the United States all the coaj and other 
minerals in the lands so entered and patented, together with the 
right to prospect for, mine, and remove the same pursuant to the 
provisions and limitations of the act of December 29. 1916 (39 Stat. 
862). 

28 In testimony whereof I. Herbert Hoover. President of the 
United States of America, have caused these letter}* to be made 
patent, and the seal of the General Land Office to be hereunto affixed. 
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Given under my hand, at the city of Washington, the sixth day of 
June, in the year of our Lord one thousand nine hundred and twenty- 
nine and of the independence of the United States the one hundred 
and fifty third. 

Bv tire President: 

Herbert Hoover, 

By Viola 55. Pro;:. Secretary. 

M. P. LeRoy. 

Recorder of the Generid I.ited Office. 

[seal.] 

Record of patents: Patent number 1028192. 

Exhibit G “ 

United States Department of the Interior. 

< ieoi.ooicai. Survey. 
axhi.June 11). 1U.17. 

The Commissioner. 

General Lend Office: 

In reply to your letter of May 5. 1927 (Las Cruces 028194 " X 
JLD). transmitting the case record and requesting a report on the 
application of Wilbur F. Stuart for a nonininern! classification of 
the following described land in Xew Mexico. X. .M. M.. included in 
his homestead entry (Las Cruces 02S194), and in oil and gas pros¬ 
pecting permit application of C. M. Carlson (Las Cruces 032579) : 

T. 25 S.. R. 37 E.. sec. 22. E. of SE. 44: sec. 23. SW. (,4: sec. 26, 
NW. If of XE. 14. XE. 14 of XW. 14. 

Tiie showing submitted by the homestead entryman contains no 
geologic evidence in addition to that already considered in connection 
with the tentative classification of this land heretofore reported. 

Available geologic evidence, including the results of a field exam¬ 
ination of adjacent tracts, indicates that the land listed is in an area 
almost entirely covered with wind-blown sand and unconsolidated 
material which effectually conceals the underlying formation and 
precludes determination of structural conditions by ordinary geologic 
methods. However, geologic examinations in Winkler County, 
Texas, south of this land, indicate that anticlinal structures 
29 already proved productive of oil and gas there, trend north¬ 
ward across southeastern Xew Mexico and impress the entire 
area with a prospective value for oil and gas which can not be local¬ 
ized until a large number of adequate drilling tests have been made. 
Drilling is now in progress in the are* and numerous additional tests 
are expected fo be started within the next ninety days. 

Under the circumstances outlined a nonoil and nongas classifica¬ 
tion of the land listed is unwarranted and I accordingly recommend 
that Stuart's petition be denied. 

George Otis Smith, Director. 


Inclosure: Case record. 
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Exhibit “ H ” 


1360S9S-1. 


(Dept, of the Interior. Received Xov. 18, 1927, to Solicitor.) 

United States Department of the Interior, 

Geologic-at. i Survey, 
"Washington. Af ov. 17. 1027. 

The Secrktap.y of the Interior. 

Dear Sir: With reference to letter of October 15,19g7 (Las Cruces 
032579-028194 “X" HC). from the Commissioner j>f the General 
Land Office, transmitting the case records and the appeal of Wilbur 
F. Stuart from the requirement of an oil and gas waiver affecting the 
following described land in Xew Mexico. X. M. M.. included in his 
homestead entry (Las Cruces 028194) and in oil and gas prospecting 
permit application of C. M. Carlson (Las Cruces 032579) : 

T. 25 S.. R. 37 E.. sec. 22. E(4 of SEi/£: sec. 23. SW(4: see. 26, 

xw % of XEig, xEi/i of xwy 4 t 

The Geological Survey has considered the showing submitted on 
behalf of the homestead entryman. consisting of affidavits unsup¬ 
ported by geologic maps, and finds no basis for ffiociification or 
reversal of the oil and gas classification of this Ignd heretofore 
reported June 14. 1927 (Las Cruces 032579). 

30 Available geologic evidence, including the results of a field 
examination of the area involved, indicates the! land listed is 
almost entirely covered with wind-blown sand and Unconsolidated 
material that effectually conceals the underlying formations and pre¬ 
cludes the accurate determination of structural conditions by geologic 
methods. However, geologic examinations as well as jthe records of 
wells drilled in Winkler County. Texas, south of this! land, indicate 
that anticlinal structures, already proven productive of oil and gas, 
trend northward across southeastern Xew Mexico arid impress the 
entire area with a prospective value for oil and gas that can not be 
localized until further adequate drilling tests have been made. 

In addition the results of the Texas Company's well in the XE % 
of XW 14. sec. 22, T. 26 S.. R. 37 E.. six miles soutlh of the land 
cited, in which a natural flow of gas estimated to be about 40.000.000 
cubic feet, was encountered at 3,150 feet, and an initial flow of oil 
of 5 barrels that on October 19, 1927. had increased to 15 barrels 
a day, can not but impress that land with a prospective value for 
oil and gas in accordance with the intent and purpose of para¬ 
graph 12-c of the oil and gas regulations. 

Yours very truly, 

(Sgd.) Geo. Otis Smith, Director. 

Inclosures: Records in Las Cruces 032579, Las Cruces 028194. 
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Amendment- of petition 

Filed March 24,1930 

******* 

Comes now the petitioner in the above-entitled cause, and with the 
consent of the defendant, and the permission of the court, amends 
his petition, heretofore filed herein, in the following particular, to 
wit: 

At the end of paragraph 7. on page 6, after the word “ paragraph ” 
add the following: 

" Plaintiff submitted on March 8. 1928. as part of his final proof 
on his additional homestead the same evidence as to his habitable 
house that he submitted on December 10. 1920. in his final proof on 
his original homestead. If his final proof on his original 

31 homestead was incomplete when submitted, he perfected the 
same by his final proof on his additional homestead and his 

right to an unrestricted patent related back to his settlement on his 
original homestead on December 1. 1923. 

"Plaintiff having received the register's final receipt on December 
22. 1926. any contest or protest against ids final proof must have 
been pending within two years from that date. 

" No contest or protest was begun against plaintiff's entry because 
he did not have a habitable house on his original homestead, when 
his final proof was submitted on December 10. 1920. or that the land, 
at the time of final proof, was known to be valuable for oil and gas.” 
Granted 3/14/30. 

Long. Chamberlain & Nyce, 

Grace McDonald Phillips. 

Attorneys for Plaintiff. 

Defendant consents to the foregoing amendment of petition. 

O. H. Graves, 

Assistant to the Solicitor for the 

Department of the Interior. 

Answer and response to the i-u'e 

Filed March 24. 1930 

******* 

Now comes Ray Lyman Wilbur, defendant herein, and for answer 
to the allegations of the petition and for his response to the rule to 
show cause alleges that— 

1. On information and belief he admits the allegations of para¬ 
graph 1. 

2. He admits the allegations of paragraph 2. 

3. He admits the allegations of paragraph 3, except a part of the 

last paragraph thereof. Answering such portion separately 

32 he admits that final proof was filed by plaintiff on December 
10. 1926, and that soon thereafter the lands were inspected as 

alleged, following which the final receipt and final certificate were 
issued, but he denies that the final proof filed, on December 10. 1926, 
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was “in complete form ” on said date. The finaliproof as filed 
indicated no habitable house on the original homestead as required 
by law. and clearly showed plaintiff's house to be situated on the 
southeast quarter of the northeast quarter of section 27. which tract 
was adjoining but was not a portion of said original! homestead. 

4. Defendant admits the allegations of paragraph 4. but denies 
the relevancy thereof. 

5. Defendant admits that lands comprising the original home¬ 
stead entry of plaintiff are within a potash reserve, jto the reserva¬ 
tion of which mineral, plaintiff consents. 

0. Answering the allegations of paragraph C. he denies that plain¬ 
tiff actually resided on the land composing the original homestead 
entry after May, 1924; at that time he left his original homestead 
and moved to lands adjoining, in section 27. which Were a part of 
his additional homestead entry, where he continuously thereafter 
resided. He also denies that a complete final proof as| to his original 
homestead entry ever was made by entryman. He admits the other 
allegations of said paragraph 0. j 

7. Defendant admits that letters containing the excerpts quoted in 
paragraph 7, as amended, and which appear at length in Exhibits 
" G ” and " H ” to the petition were written and received as appears 
therefrom. That in response to plaintiff’s application for a patent, 
the Commissioner of the General Land Office examined plaintiff’s 
final proof of December 10. 1920. to ascertain whethel the same was 
regular, and whether or not plaintiff was entitled to A patent to the 
lands embraced in said original homestead entry, and found it 
83 to be incomplete because it contained no showing of a habitable 
house upon plaintiff's original homestead entity, as required 
by the provisions of section 2291. Revised Statutes pf the United 
States. (Sec. 104. title 43. U. S. C.) Therefore ijo patent was 
issued. 

The final proof on the original homestead entry slnjws on its face 
that plaintiff was possessed of full knowledge of tty absence of a 
habitable house therefrom at the time, and on and after May, 1924; 
defendant therefore deems it superfluous to go further than merely 
to assert that a formal contest in such a condition is unnecessary for 
any purpose. The plaintiff was fully informed concerning the min¬ 
eral character of the land in his original homestead entry, and its 
prospective value for oil and gas. as. prior to its aforesaid classifi¬ 
cation by the United States Geological Survey and on: July 17. 192G. 
C. M. Carlson made application in due form and course under section 
13 of the leasing act for a prospecting permit coveting said land. 
On September 10. 1920. the subject again was referred to the Geo¬ 
logical Survey, and on March 29. 1927. it reported, ini response to a 
query of the Secretary of the Interior, that such laijul possessed a 
prospective mineral value and should he prospected for oil and gas. 
Immediately following this report the entryman was fully informed 
and was given 10 days to contest and protest its classification, where¬ 
upon through counsel he applied on April 29. 1927. to the register 
of the land office in the proper district for a reclassification of the 
land as nonmineral. On June. 1927. his application ivas denied bv 
the Commissioner of the General Land Office and eijtrvman given 
15 days to file a waiver or appeal. On December 27!. i927. appeal 
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was taken by entryman to the Secretary of the Interior, who affirmed 
the lower decision, and on February 14. 1928. the decision of the 
Commissioner of the General Land Office was duly promul- 
34 gated. Thereupon entryman applied for and was granted a 
hearing that he might submit proof that the lands were non- 
mineral. Testimony was taken at Carlsbad, New Mexico, and the 
register decided against the entryman, who appealed to the Com¬ 
missioner of the General Land Office. The decision of the register 
was affirmed and appeal carried by entryman to the Secretary of the 
Interior, who. on April 22. 1929. affirmed the land office decision. 
Carlson's application for a permit having been dormant during the 
aforesaid proceeding thereupon was reinstated, and approved by the 
Secretary of the Interior duty 22. 1929. subject to the ontryman’s 
compliance with departmental decision, which was duly transmitted 
to the register of the land office handling entryman's case and by 
him to the entryman. Thus, from April 29. 1927. a few months 
following the tiling of his final proof, entryman not only had full 
and timely knowledge of the mineral claims, mineral classifications, 
and reports of prospective mineral value of the lands embraced in 
his original homestead entry, but actively engaged in an unsuccessful 
attempt to disprove same. 

Defendant admits that a patent was issued to plaintiff for his 
additional homestead entry after final proof therefor was duly made, 
but all other allegations of said paragraph 7 as amended constitute 
and arc repetitions, irrelevant statements, conclusions of law and 
argument, which he is advised and understands he is not required 
either 1 to affirm or deny. 

8. Defendant:denies the allegations of paragraph 8. If the original 
homestead entry has been assessed for taxation by the State of New 
Mexico, and plaintiff has paid taxes thereon, such action bears upon 
the question here in issue in no degree and is wholly irrelevant for 
it is well known that so long as the equitable title to public land 
remains in trie United States it is. not subject to taxation. 

■35 9. The defendant denies the allegations of paragraph 9, 

and alleges that plaintiff has a full, complete, and recognized 
remedy at law at the close of executive administration. 

10. Further responding to the rule to show cause, and further 
answering the petition as a whole, defendant alleges that section 
2291 of the Revised Statutes of the United States {supra) precludes 
the issuing of a patent to an entryman unless he shall make a show¬ 
ing that lie h2s a habitable house on the land as to which he is 
offering proof. 1 The final proof of plaintiff as to his original home¬ 
stead fails to show that he has a habitable house on. said land. On 
the other hand, such final proof shows distinctly, in response to 
question No. 11, that since May. 1924, he had a two-room house cost¬ 
ing $165.00 on section 27, adjoining his original entry in sections 
22, 23 and 26, township 25 south, range 35 east, New Mexico prin¬ 
cipal meridian, as to which he was offering his final proof. Because 
thereof the Secretary of the Interior has held such final proof to be 
incomplete and has denied a patent to entryman as alleged in the 
petition. A copy of his decision thereon is attached hereto marked 
" Exhibit A" and made a part hereof. Thereafter a petition for 
supervisory authority was filed and the decision of the Secretary 
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of the Interior denying the same is hereto attached marked “ Exhibit 
B.” and made a part hereof. 

Subsequent to the making and filing of such final proof the lands 
comprising such original entry were reported and classified by the 
United States Geological Survey as having a prospective value for 
oil and gas. as shown by Exhibits “ G ” and “ H ” j to plaintiffs 
petition. ' 

Thereafter without completing the final proof to isaid original 
homestead entry by showing the presence of a habitable house 
thereon as required by law, plaintiff, having cbmplied with 

36 applicable statutes, entered, made final proof jthereon, and 
received a patent to an additional homestead. By the exercise 

of his judgment and discretion as the general administrator of the 
public lands of the United States, the Secretary of thg Interior, in 
view of the similarity of many of the requirements of the statutes 
relating to the taking of homesteads and additional homesteads, by 
citizens, held that although the final proof as to the original home¬ 
stead of plaintiff still was incomplete as to the required habitable 
house, yet nowithstanding that omission, and inasmuch as entry- 
man had continuously lived on the additional homestead, complied 
with all other statutory requirements, and doubtless intended no such 
omission, he would be given a patent, subject to the mineral classi¬ 
fication of such lands by the United States Geological Sjurvey, afore¬ 
said. or his original entry would be canceled unless under the rules 
and regulations, of which plaintiff was duly advised, he would con¬ 
test and overcome by competent proof, such oil and gas classification 
thereof. This, plaintiff attempted, but failed to do, and the original 
homestead entry now is subject to cancellation or tile land to a 
patent to plaintiff with reservation of oil and gas. arid subject to 
prospecting under the provisions of the act of February 25, 1920, 
commonly known as the leasing act. Entryman declined to accept 
this decision and the petition was filed herein, to enlist the inter¬ 
vention of the court, and obtain a writ of mandamus requiring the 
Secretary of the Interior to deliver to plaintiff an unlimited and 
unrestricted patent to the lands comprising the original homestead 
entry, in the absence of completed and statutory proofi 

11. Further answering the petition as a whole, and further 
responding to the rule to show cause, defendant alleges that 

37 the court has no jurisdiction to grant the relief sought. The 
administration of the public lands and the public land laws 

is reposed by law in the Secretary of the Interior. Moreover, the 
action about to be taken by the Secretary of the Interior when this 
suit was filed was pursuant to such authority, was the result of the 
exercise of his official judgment and discretion, and iii no sense a 
mere ministerial duty. It was a part of his quasi-judicial adminis¬ 
tration of the land laws of the United States and is nbt subject to 
review or to interference by a court, whether right or wrong. 

12. A patent to public land of the United States will] issue under 
order of a court only after such equitable title to a tract! thereof has 
passed from the United States and vested in a citizen as'entitles him 
to the legal title, or after a final decision to issue a parent thereto, 
resulting from the exercise of official judgment and discretion has 
been rendered by the Secretary of the Interior, or in any event when 
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the issuing becomes a purely ministerial act. Here the allegations of 
the petition fail f;o disclose any of such conditions. On the contrary, 
it has been clearly shown that entryman has failed to comply with 
the specific statute. Moreover, the Secretary of the Interior has 
definitely ruled that the entryman has failed to file a sufficient final 
proof to entitle him to any patent conveying title to the land com¬ 
prising his original homestead entry, but in consequence of a relaxa¬ 
tion of strict interpretation he has consented to issue a limited patent, 
or cancel the entry, and no allegation that such action was arbitrary 
or capricious is made. The court, to render the relief plaintiff seeks, 
must act administratively, or review and amend the administra¬ 
tive action already taken by the Secretary of the Interior, 
38 or by a strained construction supply a clear statutory delin¬ 
quency: and this, fundamentally, the court will not do. 

13. The court has no jurisdiction, on any ground, to grant the re¬ 
lief sought. 

Wherefore defendant prays that the rule be discharged; that 
plaintiff take nothing, and defendant be permitted to go hence 
without day with his costs. 

Ray Lyman Wilbur. . 

Secretary of the Interior. 

District of Columbia, ss: 

Ray Lyman Wilbur, being first duly sworn, on his oath says that 
he has read the foregoing answer by him subscribed, and knows the 
contents thereof, and that the matters therein stated of his own 
knowledge are true, and those stated on information and belief he 
believes to be true. 

Ray Lyman Wilbur. 


Subscribed and sworn to before me this 22 day of March, 1930. 
[seal.] W. Bertrand Acker. 

Notary Public in, and for the District of Columbia. 
E. C. Finney, 

Solicitor. Department of the Interior , 

O. H. Graves, 

Assistant to the Solicitor. 

Attorneys for the Respondent. 


Counsel for plaintiff agrees that this answer and response to 
the rule may be filed on the 24th day of March. 1930—out of 
39 time—with like effect as though within the time fixed therefor. 


This March 24" 1930. 


Chester I. Long, 

Peter Q. Xyce. 

Grace McDonald Phillips, 

Attorneys for Plaintiff. 


(.Exhibit “A”) 


Department of tiie Interior, 

Washington. December 27. 1927. 

A. 11210. Wilbur F. Stuart. “X ” Las Cruces 028194-032579. Oil 
and gas reservation required. Affirmed. 
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APPEAL FROM THE GENERAL LAND OFFICE j 
* * * * * * i * 

This is the appeal of Wilbur F. Stuart from the decision of the 
Commissioner of the General Land Office, dated September 16, 1927, 
which required the entryman to consent to the amendment of his 
homestead entrv for the E. Vs SE. y 4 sec. 22, SW. *4 set. 23. NW. Vi 
NE. y 4 , NE. 14 NW. 1/4 sec.' 26. T. 25 S.. K. 37 E., N. M. P'. M.. Las 
Cruces. New Mexico, land district, so as to reserve th4 oil and gas 
deposits therein to the United States, pursuant to th^ act of July 
17, 1914 (38 Stat 509). 

The decision of the commissioner was based upon reports by the 
Director of the Geological Survey, pursuant to section 12-c of the 
regulations of March 11. 1920 (47 L. D. 437). that the lands 

40 involved had prospective value for oil and gas sufficient to 
warrant requiring the appellant to consent to the amendment 

of his entry, pursuant to the act of July 17, 1914, supra, and in 
order that a permit to prospect for oil and gas thereon might be 
granted, pursuant to section 13 of the act of February; 25, 1920 (41 
Stat. 437), to C. M. Carlson, who filed application theijefor on July 
17. 1926. Blakeney v. Womack (51 L. D. 622). 

In this appeal it is pointed out that appellant madeihis entry on 
June 16, 1923, pursuant to the act of February 19. 1909 (35 Stat. 
639): that he submitted final proof thereon on December 22, 1926: 
that final certificate was issued on January 4, 1927: and that the 
report by the Director of the Geological Survey upoh which the 
commissioner acted was not rendered until March 29, 192(7. which was 
after final proof had been made. Appellant urges that this case is 
one in which the entryman has earned equitable title to his lands 
prior to the report that the land had prospective oil and gas value, 
and that in consequence no reservation of oil and gas deposits may 
he required until the Government has shown that the lands in fact 
contain valuable deposits of oil or gas. 

Were the facts as contended by appellant his rights would be as 
above stated. Foster v. Hess (50 L. I). 276). However, the com¬ 
missioner, in requiring consent to the amendment of appellant's entry 
(by letter of April 6. 1927). stated that final proof by appellant had 
been " held incomplete by this office.” This decision did not specify 
the defects, and should have done so, but failure in that: respect can 
have no bearing upon the question now under consideration, since the 
right and duty to require mineral reservations under thej act of July 
17, 1914. upon reports of prospective oil and gas values exist until 
the entryman has performed every act required of ! him by law 

41 and the regulations, toward establishing his right! to a patent 
under the homestead laws. Leo O. La Flame (49! L. D. 324), 

and Wyman v. Clark (50 L. D. 664). I 

The commissioner's statement that final proof by appellant is 
defective is well founded, since it appears that the lands were in¬ 
cluded in a potash reserve by Executive order of Mart'll 11. 1926, 
which, being prior to final proof, made it necessary that appellant 
consent to the amendment of his entry so as to reserve I said potash 
deposits to the United States in accordance with the act! of July 17, 
1914, supra, or to prove that said lands had no value for said mineral. 
It further appears that appellant made an additional entry under the 
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stock raising act for lands adjacent to those in the entry in question, 
and, after residing on the entry now involved from December 1, 1923, 
to May, 1924. moved onto the lands in his additional entry and has 
claimed residence thereon from that date in discharge of the residence 
requirements of the enlarged homestead law as to his original entry. 
Appellant has not submitted final proof upon his additional entry, 
and can not be credited with residence in the manner claimed until 
satisfactory proof under that entry has been made, since it does not 
appear that he had a habitable house upon the land in his original 
entry at the date of final proof thereon. 

The commissioner’s decision was proper and is accordingly 
affirmed. 

(Signed) E. C. Finnf.y. 

First Assistant Secretary. 

42 (Exhibit " B") 

Department of the Interior. 

Washington, October S, 1029. 

A. 14014. Wilbur F. Stuart e. C. M. Carlson, United States, inter¬ 
vener. “ X" Las Cruces 02S194. 032579. Oil and gas waiver 

required. Petition denied. 

petition foe the exercise of supervisory authority 

There ha? been filed on behalf of Wilbur F. Stuart a petition for 
the exercise of supervisory authority in the above-entitled case, in 
which the department by decision of April 22.1929. in affirmance of a 
decision by the Commissioner of the General Land Office, found that 
Stuart had failed to prove that the land in his homestead entry was 
nonmineral in character and held that he must either waive his 
rights to oil and gas in the land or suffer cancellation of the entry. 

The grounds for the motion are stated as follows: 

1. That although this homestead entrvman complied with all re¬ 
quirements necessary for patent according to the regulations and 
decisions of the department unrestricted patent has not been granted 
to this applicant, and the department has erred in refusing to grant 
such unrestricted patent. 

2. That the department erred in holding that at the time final 
proof was made by the entrvman the land had a prospective value 
for oil and gas. 

3. That the department erred in following the decision of the Geo¬ 
logical Survey in holding that the land had a prospective value for 
the production of oil and gas at the time final proof was made. 

4. That the department erred in holding that the applicant had 
failed to prove that the land involved was nonmineral in character 
at the time final proof was made on the homestead entry. 

5. That the department erred in following the decision of the 
Director of the Geological Survey that “ in his opinion the geological 
conditions existing under this land were such that opportunity for 

prospecting should not be denied,” such statement being neither 

43 a report nor classification of the land as being valuable for 
oil and gas. 

6 . That the department erred in not recognizing the right of the 
homestead applicant to an oil and gas permit under section 20 of 
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the leasin" act, if in fact it found that he was not eintitled to an 
unrestricted patent for the land. 

The petition was filed August 12. 1929, and request was made for 
permission to file additional data in support thereof. The depart¬ 
ment advised the attorneys for Stuart on September 4, 1929. that 
consideration of the case would be deferred until after the 12th of 
that month so that they would have fully 30 days for submitting 
additional data. Nothing further has been filed. 

The grounds of the petition will be considered in the order 
presented. ! 

1. The entryman had not submitted a complete arid acceptable 
final proof at the time the land included in the entry jvas classified 
as being prospectively valuable for oil and gas. In fact, the record 
does not show that the final proof is at this time complete. In his 
final proof the entryman alleged that most of his residence had been 
on his adjoining stock-raising homestead and that his house was 
there and not on the land of his original entry on which he was 
offering the proof. Section 2291 of the Revised Statute^, as amended 
by the act of June 0, 1912 (37 Stat. 123), provides that ho certificate 
shall be given or patent issued unless the entryman shall prove that 
he has a habitable house on the land. Inasmuch as thq final proof 
was incomplete at the time the land was classified as: being pros¬ 
pectively valuable for oil and gas, the entryman must jconsent to a 
reservation of the oil and gas content to the United States or assume 
the burden of showing the nonmineral character of the land. Leo 0. 

LaFlame (49 L. D. 324); Jacob Terrell (49 L. D{ 071). 

44 2 and 3. The classification of the land involved as being 

prospectively valuable for oil 1 and gas was in accordance with 
the long and well-established practice of the department in the 
administration of the acts of July 17, 1914 (38 Stat. 509), and Feb¬ 
ruary 25, 1920 (41 Stat. 437). The classification by the Geological 
Survey was not final or conclusive and the entryman had the right 
and was given opportunity to prove the nonmineral character. 

4. Whether the entryman proved or failed to prove the nonmineral 
character of the land was a question of fact. The register of the 
district land office, the Commissioner of the General 1 Land Office, 
and the department found that he had not proved the! nonmineral 
character. Nothing has been presented to show that such finding 
was not correct. 

5. The action taken by the department was not based on the first 
report of the Geological Survey. There followed another report 
which was considered amply sufficient as a classification of prospec¬ 
tive oil and gas value. See the ease of Foster v. Hess (50 L. D. 276). 

6 . The entry involved was made June 10. 1923, and the applica¬ 
tion therefor was filed March 1. 1923. Almost from the; date of the 
passage of the leasing act the department has consistently and uni¬ 
formly held that the said act does not contemplate that an agricul¬ 
tural entry made after its approval shall constitute the: basis for a 
preference right to a prospecting permit under section! 20 thereof. 
Charles Ii. IIerupt (47 L. I). 588). 

The petition is denied. 

(Signed) John H. Edwards. 

Assistant Secretary. 
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45 Additional amendments to 'petition 

Filed April 30. 1930 

* % * * * * * 

Comes now the plaintiff in the above-entitled cause, and with the 
consent of the defendant, and the permission of the court, further 
amends his petition, heretofore filed herein, in the following par¬ 
ticulars, to wit: 

(1) Add to the end of paragraph 6. page 4, the following: 

" That plaintiff entered his original homestead under the act of 
February 19. 1909 (U. S. C. A., title 43. chap. 8. section 218), and 
his additional homestead under the act of December 29, 1916 
(U. S. C. A., title 43. chapter 7. sections 291 to 301, inclusive). Both 
his original arid additional homesteads having been designated as 
stockraising land, plaintiff exercised the option of having his habit¬ 
able house on his additional homestead and residing therein.” 

(2) In paragraph 7. page 4, after the word “denied” in the last 
line, insert the following: 

•’ That said report of the Director of the Geological Survey of 
March 29. 1927. is hereunto attached, marked 1 Exhibit I.’ and made 
a pait hereof, the last paragraph of said report being as follows: 
‘Available geologic evidence provides no basis for a formal report 
that the land listed is known to contain valuable deposits of either 
oil or gas at the present time." ” 

and attach said Exhibit “ I ” at the end of said petition. 

(3) Add. at the end of paragraph 8, page 6. the following: 

“ Plaintiff’ demanded an unrestricted patent to the land embraced 
in his original homestead entry, but instead thereof defendant offered 
him a restricted patent reserving to the United States the oil and 
gas under said land, and if plaintiff would not waive his right to 
said oil and gas. said defendant would cancel said entry. That 
defendant thus offered to waive the requirement of a habitable house 
on the original homestead, if plaintiff would accept a restricted pat¬ 
ent thereof. That such requirement by defendant of a habitable 
house on said homestead, if plaintiff would not waive his right to the 
oil and gas, but not requiring it if plaintiff would accept a restricted 
patent, was arbitrary, capricious, and unreasonable action on the part 
of defendant. That all other requirements of defendant and 

46 his refusal to grant an unrestricted patent to plaintiff were 
arbitrary, capricious, and unreasonable.’’ 

Long. Chamberlain & Nyce, 

Grace McDonald Phillips, 

Attorneys for Plaintiff. 

Allowed. 

F. L. Siddons, Justice. 

Defendant consents to the foregoing amendment of petition. 

O. H. Graves, 

Assistant to the Solicitor for the Department of the Interior. 
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United States Department of the Interior, 

Geological Survey, 

"Washington , Mar. 20, 1927. 

The Commissioner, 

General Land Office. 

In reply to your request of March 7, 1927 (Las Cruces 032579 “ N ” 
JLD), for a classification as required by paragraph 12-c of the oil 
and gas regulations, and for information as to the known prospective 
value for oil and gas at the present time, of the following-described 
land in New Mexico, N. M. M., included in homestead entry of 
Wilbur F. Stuart (Las Cruces 028194). and of Willia J; Wilson (Las 
Cruces 028626); 

T. 25 S., R. 37 E.. sec. 22. E. i/> of SE. %; sec. 23, SW. %; sec. 26. 
NW. y 4 of NE. 14, NE. i/j of NW. %; sec. 27, S. i/ 2 of NW. y 4 , SW. y 4 . 
In my opinion, the geologic conditions existing under this 

47 land are such that opportunity for prospecting should not be 
denied. It is therefore recommended that a prospecting permit 

be issued to the applicant who may be entitled thereto. 

Available geologic evidence provides no basis for a formal report 
that the land listed is known to contain valuable deposits of either 
oil or gas at the present time. 

(Sgd) Geo. Otis Smith, Director. 

Memorandum 

Filed January 26, 1931 

* * * * * * ! * 

In this case the relator seeks a writ of mandamus against the 
respondent, the Secretary of the Interior, to require him to issue a 
patent in fee simple to the following described public lands situ¬ 
ated in Lea County. New Mexico: E. y> SE. 14 of sed 22; SW. y 4 
of sec. 23; NE. y 4 of NW. y 4 , NW. y 4 of NE. y 4 of sec; 26, T. 25 S., 
R. 37 E., N. M. P. M., Lea County, New Mexico. 

The case has been submitted after final hearing in which there 
was no issue of fact to be determined but only a question or ques¬ 
tions of law. The case was very thoroughly argued and trial briefs 
were later submitted to the court. 

It is necessary to as briefly as possible state the conceded facts 
in the case and they are as follows: On the sixteenth iday of June, 
1923, the relator made an original homestead entry Jnder the act 
of Congress approved February 19, 1909 (35 Stat. 639). On De¬ 
cember 1, 1923. he established on the land above described his resi¬ 
dence, building a house or habitation to meet the requirements of 
the homestead law. On April 24. 1924. the relator made an 

48 additional homestead entry under the act of Congress known 
as the stock-raising homestead act. approved December 29. 

1916 (39 Stat. 862). This entry covered the following described 
lands: SW. y 4 SE. 14 sec. 22, SE. y 4 and the S. y> NE. y 4 , and the 
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NW. y 4 XE. i/ 4 sec. 27. T. 25 S., R. 37 E.. N. M. P. M., containing 
320 acres. 

These lands also were in Lea County. New Mexico, and were con¬ 
tiguous to and in fact adjoining the lands first above described and 
entered by the relator. Having done this he moved upon this addi¬ 
tional homestead about May, 1924, and in doing so moved the habi¬ 
tation that he had constructed on his original homestead entry onto 
this additional homestead, and has maintained his residence thereon 
ever since. He resided on the lands described during the following 
periods: Front December 1, 1923. to July 10. 1924: from Dec. 26, 
1924. to October 1. 1925: and from November 1. 1925, to October 1, 
1926. It should be noted at this point that the residence that he 
claims to have maintained from December 1. 1923. to July 10, 1924, 
was in the house constructed by him at the time of his original home¬ 
stead entry, arid which, as already stated, he moved in May, 1924, 
to the contiguous and adjoining additional homestead entry. 

A final certificate was issued to the relator on his original home¬ 
stead entry on January 1027. On September 8. 1928. the relator 
consented to a reservation of potash on his original homestead entry. 
On June C. 1929. the relator received letters patent on his additional 
homestead entry, under the said stock-raising homestead act. ex¬ 
cepting and reserving therefrom all the coal and other minerals in 
said lands. 

On July 17. 1926, one C. M. Carlson made application at the local 
Las Cruces, New Mexico, office for an oil and gas prospecting 
49 permit under section 13 of the so-called leasing act of Congress 
approved Feb. 25. 1920 (41 Stat. 437). This application 
sought such a permit over the lands covered by the relator's original 
homestead entry, and some other lands as well, and this application 
was made before the relator submitted his final proofs on his origi¬ 
nal entry, which he did on December 10. 1926. 

Under date of March 29. 1927, the Director of the Geological Sur¬ 
vey, in response to a request of the Commissioner of the General 
Land Office made under date of March 7, 1927, for a classification 
as required by paragraph 12-c of the oil and gas regulations, “ and 
for information as to the known prospective value for oil and gas 
at the present time ” on the land embraced in relator’s original 
homestead entry, stated that in his opinion the geologic conditions 
existing under said lands— 

“ are such that opportunity for prospecting should not be denied. It 
is therefore recommended that a prospecting permit be issued to the 
applicant who may be entitled thereto. 

“Available geologic evidence provides no basis for a formal report 
that the land listed is known to contain valuable deposits of either 
oil or gas at the present time.” (Italics supplied.) 

The letters of the Director of the Geological Survey of June 14th 
and November 17th. 1927, are not, in the opinion of the court, rele¬ 
vant or material to the disposition of the case. 

As has already been indicated, the relator submitted his final 
proofs under his original homestead entry to the local officers of 
the General Land Office on December 10. 1926. but as also indicated, 
on July 17, 1926, C. M. Carlson made his application for an oil and 
gas prospecting permit over the lands covered by the relator’s 
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original homestead entry, and other lands in addition, junder the so- 
called leasing act of Congress. When the case reached the 

50 Commissioner of the General Land Office there Were some pro¬ 
ceedings before him during which he undertook to require the 

relator to consent to the amendment of his original homestead 
entry so as to reserve oil and gas deposits therein to the United 
States, and it seems that the commissioner, in requiring the relator’s 
consent to the amendment of his entry as stated, stated “that final 
proof by appellant had been 1 held incomplete by this office.’ ” 

In his opinion on the appeal of the relator from this holding of 
the commissioner, the First Assistant Secretary of j the Interior 
stated that the decision of the commissioner should have specified 
the defects or reasons why the relator’s final proof was incomplete, 
but added that failure in that respect could have no bearing on the 
question then under consideration for reasons stated in the opinion. 
In the same opinion the First Assistant Secretary further proceeds 
to say that the relator’s final proof was defective because it appeared 
that the lands were included in a potash reserve made by an Execu¬ 
tive order of March 11. 1926, which being prior to final proof, made 
it necessary that appellant consent to the amendment! of his entry 
so as to reserve said potash deposits. The relator consented to the 
potash reservation on September 8, 1928, and in the prayer of his 
petition for the writ of mandamus he asks that the Court adjudge 
that the plaintiff is entitled to a patent in fee simple, excepting or 
excluding potash deposits , if any, in the lands covered by his original 
homestead entry. It therefore appears that in the situation dealt 
with by First Assistant Secretary Finney on December 27, 1927, 
there was involved no disputed question of fact, but only a question 
of law as to whether or not the relator could be requij-ed to accept 
Letters Patent reserving oil and gas deposits, if any, iin the lands 
covered by his original homestead entry. The answer of the 

51 respondent alleges that in response to relator’^ application 
for a patent, the Commissioner of the General Land Office 

held that his final proof was incomplete— 

“ because it contained no showing of a habitable house! upon plain¬ 
tiff’s original homestead entry, as required by the provisions of 
Section 2291. Revised Statutes of the United States. (Sec. 164, title 
43, U. S. C.) Therefore no patent was issued.” 

It further appears from the answer of the respondent that as a 
result of the communication by the Geological Survey under date 
of March 29, 1927. which has been quoted above, the relator was in¬ 
formed of the substance, at least, of the letter of the Geological 
Survey mentioned— 

“ and was given 15 days to contest and protest its classification, 
whereupon through counsel he applied on April 29, 1927, to the 
register of the land office in the proper district for a reclassification 
of the land as nonmineral. On June, 1927, his application was 
denied by the Commissioner of the General Land Office and entry- 
man given 15 days to file a waiver or appeal. On December 27, 
1927, appeal was taken by entryman to the Secretary of 1 the Interior 
who affirmed the lower decision, and on February 14, 1928, the deci¬ 
sion of the Commissioner of the General Land Office was duly 
promulgated.” | 
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It further appears by the respondent’s answer that the relator 
then applied for and was granted a hearing that he might submit 
proof that tire lands were nonmineral. Testimony was taken at 
Carlsbad, New Mexico, and the local register of the land office de¬ 
cided against him. and he thereupon appealed to the Commissioner 
of the General Land Office, who affirmed the register's decision. 
Thereupon the relator appealed to the Secretary of the Interior, 
who on April 22, 1929. affirmed the decision of the Commissioner of 
the General Land Office. It further appears by the respondent’s 
answer— i 

52 “ that although the final proof as to the original homestead of 
plaintiff still was incomplete as to the required habitable 

house, yet notwithstanding that omission, and inasmuch as entryman 
had continuously lived on the additional homestead, complied with 
all other statutory requirements, and doubtless intended no such 
omission, he would be given a patent, subject to the mineral classi¬ 
fication of such lands by the United States Geological Survey, afore¬ 
said, or his original entry would be cancelled unless under the rules 
and regulations, of which plaintiff was duly advised, he would con¬ 
test and overcome by competent proof, such oil and gas classification 
thereof.” (Italics supplied.) 

It further appears by said answer, p. 5, that this the relator 
attempted to do but failed, and his original homestead entry— 

“ now is subject to cancellation or the land to a patent to plaintiff 
with reservation of oil and gas, and subject to prospecting under the 
provisions of the act of February 25, 1920, commonly known as the 
leasing act.” 

The realtor declined to accept this decision and thereupon filed 
in this court the pending petition for a writ of mandamus. 

It is clear that the first report of the Director of the Geological 
Survey under date of March 29. 1927. did not classify the lands 
covered by realtor’s original homestead entry, as lands “ known to 
contain valuable deposits of either oil or gas at the present time,” 
for the director states in that letter that li available geologic evidence 
-provides no basis for a formal report that the land listed is known 
to contain valuable deposits of either oil or gas at the present time.” 
(Italics supplied.) 

The two later letters from the Director of the Geological Survey 
bearing dates respectively of June 14th and November 17th. 1927, 
need not be considered for reasons that will be indicated hereafter. 

The principal quest'on of law presented by this case may 

53 thus be stated: Where a citizen makes a homstead entry under 
the Act of Congress of February 19, 1909, establishes his resi¬ 
dence thereon and builds a house or habitation thereon in compliance 
with the act. and before making final proof of his compliance with 
all the requirements of the act, he makes an additional entry under 
the so-called stock-raising homestead act of December 29, 1916, on 
lands contiguous to and adjoining the lands covered by his original 
homestead entry, and moves upon those lands, moving at the same 
time upon said lands the house or habitation constructed upon the 
lands of his original entry, and continues his residence therein and 
thereon, may he tack to the time he resided on the lands of his 
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original entry, the time he resided in the same house or habitation on 
the lands of his additional entry, so as to make up the required time 
of. residence upon his original entry, he otherwise having complied 
with the requirements of the law to entitle him to letters patent? 

In his last trial brief submitted to the court under datje of the 13th 
ult. counsel for the respondent answered this question ih the affirma¬ 
tive, but with a qualification hereafter to be dealt with. ; See pages 1 
and 2 of the brief. In this same brief counsel for the respondent 
states that “ final proof upon the additional entry, which was made 
on April 24. 1924. might have been submitted as early las April 24. 
1927." for it appears in the pleadings that final proof on his addi¬ 
tional homestead entry was submitted on March 7. 1028. He made 
his additional homestead entry on April 24. 1924. on his proof of 
that nearly four years later, although he might have submitted it as 
early as April 24. 1927. 

On December 10, 1920. the relator submitted his j final proof 
on his original homestead entry and the land wjis thereupon 

54 visited, inspected, and approved by a Governmeht inspector, 
and on December 22, 1920. the local register delivered to the 

relator his final receipt upon the payment of the required amount. 
On January 4.1927. ihc register of the land office issued aind delivered 
to the relator a final certificate covering the lands in Ibis original 
homestead entry. 

In the respondent’s answer to the petition and response to the rule, 
he admits that final proof was filed by the plaintiff on I^eeember 10, 
1920. but he denies that the final proof filed on December 10. 1926, 
was ‘in complete form ’ on said date. The final proof ifs filed indi¬ 
cated no habitable house on the original homestead entry as required 
by law and clearly shows plaintiff’s house to be situated ” on the 
land covered by the relator’s additional homestead entry, and in 
paragraph 7 of his answer the respondent alleges in substance tiiat 
the Commissioner of the General Land Office, upon considering the 
application of the relator for letters patent, examined the relator’s 
proof of December 10. 1926. “ and found it to be incomplete because 
it contained no showing of a habitable house upon plaintiff's origi¬ 
nal homestead entry,” and that, therefore, no patent was jissued. 

Elsewhere in this answer of the respondent stress is lajid upon the 
absence of a habitable house upon the lands covered by the original 
entry for the requisite period of time. but. as we have seejn, that con¬ 
tention has been abandoned by the respondent, but. s|s indicated 
above, with a qualification that in substance comes to this: If the 
relator had withheld proof on his original entry for a short period, 
he might have submitted proof on both his original ancj additional 
entry at one and the same time had he desired to do so. and he con¬ 
tends that had this proof been submitted on the two entries 

55 at one and the same time the requirements of the! law would 
have been satisfied by showing a habitable house on any part 

of the land embraced in his two entries *• as it was the ientryman’s 
right to live where he pleased on his own land.” and in jiis brief he 
proceeds to argue that his failure to do this entitled the respondent to 
reject the final proof made bv the relator under date of December 
10, 1926. 
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The court is Unable to accept this contention as a sound exposition 
of the law applicable to the case. The respondent issued letters pat¬ 
ent to the relator on his additional homestead entry, reserving, as he 
had a clear right to do with respect to that entry, oil and gas deposits, 
and it is well settled that upon making his final proof on his original 
entry, relator's right to unrestricted letters patent relates back to his 
settlement on his original homestead entry which he made under date 
of December 1. 1923. This principle has been clearly laid down by 
the Supreme Court in several cases, one of them being Wyoming v. 
U. S. (255 U. S. 489; 65 Law. Ed. 742). 

It further appears that notwithstanding the claim now made by 
the respondent that the final proof of the relator was not sufficient, 
the respondent offered to issue to the relator letters patent provided 
he would accept one reserving oil and gas deposits. The court is of 
opinion that respondent lacked power and authority to do this. The 
relator has conceded that in the issuing of letters patent to him on 
his original homestead entry, potash deposits may be reserved. 

In the light of the foregoing, the court is of the opinion that the 
relator is entitled to have a peremptory writ of mandamus requiring 
the issuance to him of letters patent upon the lands covered by the 
original entry, with a reservation in favor of potash deposits, 
56 and an order to this effect will be settled and signed, on 
presentation and notice. 

F. L. Siddoxs, Justice. 

January 26th. 1931. 


Supreme Court of thf. District of Columbia. 

Wednesday. February 4th. 1031. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
justice, presiding. 


Sfc !je !j« 


He jj: 


The above-entitled cause came regularly on for hearing on the 
answer and response to the rule to show cause why the writ of 
mandamus should not issue to the defendant, the Secretary of the 
Interior herein: and the court, after due examination of the plead¬ 
ings and after duly considering the arguments and briefs of counsel 
for the respective parties, and being fully advised, it is adjudged 
and ordered this 4th day of February, 1931, that a writ of mandamus 
do forthwith issue against the defendant. Ray Lyman Wilbur, as 
Secretary of the Interior, commanding him within 20 days after 
this date to issue to the plaintiff an unrestricted patent under the 
act of February 19. 1909, covering the following described lands 
applied for in his original homestead entry, excepting however, the 
potash deposits in favor of the United States of America: E. 14 
SE. % sec. 22: SW. 14 sec. 23; NE. 14 NW. 14, NW. 14 XE. 14 sec. 
26. T. 25 S.. R. 37 E.. X. M. P. M.. containing 320 acres. 

Further, it is considered that plaintiff recover his costs of suit to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant, by his attorney of 
record, in open court, notes an appeal to the Court of Appeals, and 
pendiiig said appeal it is further ordered that said writ shall 
57 not issue herein until further order of the court. 
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Assignment of errors 

Filed February 20. 1931 

******* 

Comes now the respondent, Ray Lyman Wilbur, Secretary of the 
Interior, and assigns the following errors in the action and judg¬ 
ment of the Supreme Court of the District of Columbia ;in this cause, 
to wit: 

The court erred— 

1. In rendering judgment for the relator, Wilbur Fi Stuart, and 
against the respondent, Ray Lyman Wilbur, as Secretary of the 
Interior. 

2. In requiring the respondent, by writ of mandamus, to issue a 
patent to the relator which shall convey the oil and; gas deposits 
contained in the land covered by the relator’s original homestead 
entry, in spite of the fact that the said entry was allowed under the 
act of Congress of February 19, 1909, as amended by the act of 
Congress of July 17. 1914. 

3. In failing to find that the final proof submitted by the relator 
upon his original homestead entry was fatally defective because it 
failed to show that there then was a habitable house upon the land 
embraced in said entry ; and in failing to find that at the date when 
the said defect in the relator’s final proof was cured, the land em¬ 
braced in said entry already had been ascertained and reported as 
being valuable for oil and gas, and in failing to render judgment 
for the respondent accordingly. 

4. In failing to find that the various reports and lettjers from the 
Geological Survey, including those of June 14 and November 17, 

1927. established the fact that the land embraced in the 
58 relator’s original homestead entry possessed a; prospective 
value for oil and gas, and was known to have such prospec¬ 
tive vaiue at the date when the relator cured the defect in his final 
proof submitted upon said entry, and in failing to renejer judgment 
for the respondent accordingly. 

5. In adjudging that the respondent had no power or; authority to 

require the relator to accept a patent to the land embraced in his 
original homestead entry containing a reservation of the oil and gas 
deposits in said land. j 

6 . In requiring the respondent, by writ of mandamus, to issue to 
the relator a patent for the land embraced in his original homestead 
entry, without restriction as to the oil and gas deposits! therein. 

7. In ordering the respondent, by writ of mandamus, to issue a 
patent to public land. 

8. In depriving the respondent, and the United States Land 
Department, by writ of mandamus, of full and complete! jurisdiction 
and control over a tract of the public land of the United! States prior 
to the submission of satisfactory final proof upon a honiestead entry 
covering said land, in accordance with law. 
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9. In failing to find that the final proof submitted by the relator 
upon his original homestead entry was defective and insufficient 
because at the date of such proof the land embraced in the entry 
already had been included in a potash reserve: and in failing to 
find that prior to the time when the relator cured this defect by 
waiving all claim to the said potash deposif, the land in question was 
known and had been reported as being valuable for oil and gas, and 
in failing to efiter judgment for the respondent, accordingly. 

10. In not Entering judgment in favor of the respondent because 
of the fact, as disclosed by the record, that the relator 

59 previously had submitted himself to the jurisdiction of the 
Land Department and applied for and obtained a hearing to 

determine whether or not the land embraced in his original home¬ 
stead entry actually was mineral in character: and because it 
appeared from the record that by reason of the testimony submitted 
at said hearing the Land Department determined that the land in 
question actually was mineral land, being valuable for its deposits of 
oil and gas: anil because the relator could not, by means of an appli¬ 
cation fur a writ of mandamus, appeal from the said decision of the 
Land Department upon a question of fact, but was bound therebv. 

E. C. Finney. 

O. H. Graves. 

Attorneys for Ray Lyman Wilbur. 

Designation of record 
Filed February 19, 1931 

sfc sje SH $ jjc sfe 

Comes now Ray Lyman Wilbur, defendant, by his counsel of rec¬ 
ord. in the above-entitled cause, and designates the parts of the record 
which he desires to be included in the transcript, said, parts being 
considered sufficient for the determination of the questions raised on 
appeal, namely: 

1. The petition with exhibits. 

2. All amendments to the petition with exhibits. 

3. The answer and response to tire rule with exhibits. 

4. The opinion of Mr. Justice Siddons. 

o. The judgment and notation of appeal. 

6 . The assignment of errors. 

7. This designation. 

O. H. Graves, 

Attorney for Defendant. 

60 Service acknowledged this 18th day of February, 1931. 

Chester I. Long, 

Grace McDonald Phillips, 

Peter Q. Xyce. \ 

Attorneys for Plaintiff. 
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Cl Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: \ 

I, Frank E. Cunningham, clerk of the Supreme Ciourt of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 60, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, cqpy of which 
is made part of this transcript, in cause No. 77693, at Ijaw, wherein 
United States on relation of Wilbur P. Stuart is plaintiff and Ray 
Lyman Wilbur, as Secretary of the Interior, is defendant, as the 
same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name ind affix the 
seal of said court, at the city of Washington, in said District, this 
2oth day of March, 1931. 

[Seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5376. Ray Lyman Wilbur, as Secretary of the Interior, appel¬ 
lant, vs. United States on relation of Wilbur F. Stuart. Court of 
Appeals, District of Columbia. Filed Mar. 27, 1931. Henry W. 
Hodges, clerk. 
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In the Court of Appeals of the District of 
Columbia 

January Term, 1931 
No. 5376 

Ray Lyman Wilbur, as Secretary of the 
Interior, appellant 
v. 

United States on Relation of Wilbur F. Stuart, 
appellee 

BRIEF OF APPELLANT 

- | 

STATEMENT OF THE CASE 

This is an appeal by Ray Lyman Wilbur, as Sec¬ 
retary of the Interior, from a judgment of the 
Supreme Court of the District of Columbia (R. 36), 
rendered on February 4, 1931, against him as the 
respondent, in case at law No. 77693, pursuant to 
the petition of United States ex rel. Wiltiur F. 
Stuart. The judgment ordered the issuance of a 
peremptory writ of mandamus against tlie re¬ 
spondent, as Secretary of the Interior, command¬ 
ing him to issue to the relator, Wilbur F. Stuart, 
an unrestricted patent under the act of Febru- 

(i) 
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ary 19,1909 (35 Stat. 639), commonly known as the 
enlarged homestead law, to certain public lands of 
the United States which are described in the 
judgment. 

It appears from the record that Stuart, on June 
16, 1923, made original homestead entry under the 
provisions of the said act of February 19, 1909, for 
320 acres of land situated in various subdivisions 
of Sections 22, 23, and 26, Township 25 South, 
Range 37 East, of the New Mexico Principal Me¬ 
ridian, in what was then the Roswell, New Mexico, 
land district, but which now is known as the Las 
Cruces land district. (R, 1, 5, 6.) 

After the allowance of his entry, as aforesaid, 
Stuart constructed a habitable house upon the land 
and established his residence thereon on December 
1,1923. (R.3.) 

On April 24, 1924, Stuart was allowed an addi¬ 
tional homestead entry under the provisions of the 
act of December 29, 1916 (39 Stat. 862), commonly 
known as the stock-raising homestead law, for 320 
acres of other land in Sections 22 and 27, in the said 
Township 25 South, Range 37 East. (R. 2,13,14.) 

The lands in the original and additional entries 
adjoined and constituted a compact body of land 
covering 640 acres. 

In May, 1924, Stuart removed his house from 
the land embraced in his original entry onto the 
land embraced in his additional stock-raising entry, 
and thereafter he maintained his actual residence 
on the land in his additional entry. (R. 3, 30.) 
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Stuart had a perfect right to do this. While the 
act of February 19, 1809, and the act of December 
29,1916, supra, under which the original and addi¬ 
tional entries were made, respectively, each re¬ 
quired residence by an entryman, it is plain that an 
entryman could not be personally present and 
actually reside on two different bodies of land at 
one and the same time. Therefore an entryman 
having an original and an additional homestead 
entry for contiguous lands, as in the instant ease, 
was permitted to reside upon the land in either his 
original or in his additional entry, at his election, 
and bona fide residence maintained by him i upon 
either of the entries entitled him to credit for resi¬ 
dence upon both of them, and such residence was 
considered as a compliance with the provishfns of 
the homestead law under which each of the efitries 
was made. 

The entryman’s right to elect his place of resi¬ 
dence did not, however, destroy the separate! iden¬ 
tity of his entries, and in making final proof on 
either of them the entryman was compelled to! show 
full compliance with the requirements of the home¬ 
stead law under which the entry in question was 
made, except that constructive residence in the 
case of one of the entries necessarily was accepted 
in lieu of actual residence on that land. ! 

Section 2291 of the Revised Statutes, as amended 
by the act of June 6, 1912 (37 Stat. 123), hkving 
reference to final proof by a homestead entryman 
of his compliance with the provisions of the home- 
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stead laws, required that such proof should show 
that the eutryman had a habitable house upon the 
land embraced in the entry, then under proof, at 
the date when the proof was submitted. 

This provision of law was not an idle formality, 
but it was a dogmatic requirement imposed by Con¬ 
gress. The existence of a habitable house upon the 
land embraced in homestead final proof was a neces¬ 
sary condition precedent to the entrymairs right to 
acquire title under his entry, and without a show¬ 
ing to that effect no title, legal or equitable, to the 
land embraced in the proof vested in the entryman, 
and the land remained under the full and complete 
jurisdiction of the Land Department, just as it 
had prior to the submission of the insufficient proof. 

Under the homestead laws final proof may be 
submitted at the expiration of three years after the 
date of the entry, if the requirements of those laws 
have been fulfilled during that time, but, in any 
event, final proof must be submitted within five 
years after entry. 

In the instant case Stuart submitted final proof 
upon his original homestead entry at December 14, 
1926. (R. 11.) At that date his additional home¬ 

stead entry, which was allowed on April 24, 1924, 
had been in existence for less than three years, and 
was not ready for proof. The proof submitted by 
Stuart, therefore, had reference to his original 
entry alone, and had no reference whatever to the 
land embraced in his additional entry, upon which 
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his habitable house was located. As the proof sub- 
- mitted upon the original entry, which was the first 
proof ever submitted, could be considered with ref¬ 
erence only to the land which it covered, and to no 
other, it was insufficient because it failed to show 
that the entryman had a habitable house upon that 
land. The proof, as offered, conferred no rights, 
legal or equitable, upon the entryman. 

Final proofs are submitted under the supervision 
of the registers of the United States district land 
offices located in the various land districts of the 
public-land States. The fees incident to such proof 
are paid to the register of the local land office for 
the land district in which the land in question is 
situated. The register thereupon issues a Receipt 
acknowledging payment of the fees, which is desig¬ 
nated as the final receipt, and if he finds the] proof 
satisfactory, he then issues a certificate known as 
the final certificate, wherein he certifies that the 
entryman has made full payment, and states that 
upon presentation of the certificate to the Cojninis- 
sioner of the General Land Office the entrymajn will 
be entitled to receive a patent for the land described 
therein, ‘‘if all then be found regular.” (R. 12.) 
The certificate, however, is in no way binding upon 
the Commissioner, who, as head of the General 
Land Office, judges for himself as to the sufficiency 
and regularity of the proof submitted by the 
entryman. 

The register of the Las Cruces district land office 
issued a final certificate to Stuart, on January 4, 
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1927, covering the land embraced in his original 
entry, in spite of the fact that the final proof sub¬ 
mitted by him had failed to disclose a habitable 
house upon the land in that entry. This clearly was 
error on the part of the register. The error was 
noted by the Commissioner of the General Land 
Office, who. in a decision dated September 16, 1927 
(R. 27), held that the final proof submitted by 
Stuart on December 14, 1926, covering his original 
homestead entry, was incomplete. 

It should be stated, at this point, that the act of 
February 19. 1909, pursuant to which Stuart’s 
original homestead entry was allowed, makes provi¬ 
sion for the entry of “nonmineral” public land 
only. 

Public lands which contain deposits of potash, or 
of oil and gas, are mineral lands within the meaning 
of the 1909 act. and originally lands which con¬ 
tained such deposits were not subject to entry under 
the provisions of that act. 

By the subsequent act of July 17, 1914 (3.8 Stat. 
509). Congress relaxed the rule against homestead 
entries of mineral lauds by permitting lands valu¬ 
able for certain kinds of minerals, including potash, 
and oil and gas, to be entered under the homestead 
laws “with a reservation to the United States of the 
deposits on account of which the lands were with¬ 
drawn or classified or reported as valuable, to¬ 
gether with the right to prospect for, mine, and 
remove the same.” 
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Section 3 of the act in question provides as 
follows: 

That any person who has, in good faith, 
located, selected, entered, or purchased, or 
any person who shall hereafter locate, select, 
enter, or purchase, under the nonmineral 
land laws of the United States, any lands 
which are subsequently withdrawn, classi¬ 
fied, or reported as being valuable for phos¬ 
phate, nitrate, potash, oil, gas, or asphaltic 
minerals, may, upon application therefor, 
and making satisfactory proof of compliance 
with the laws under which such lands are 
claimed, receive a patent therefor, 'which 
patent shall contain a reservation to the 
United States of all deposits on account of 
which the lands were withdrawn, classified, 
or reported as being valuable, together with 
the right to prospect for, mine, and remove 
the same. 

Stuart’s application to make his original home¬ 
stead entry was submitted upon a form appropriate 
for use in making entries under the act of Febru¬ 
ary 19,1909, as amended, and contained a statement 
that he had personally examined the land and that 
there was not, to his knowledge, any valuably min¬ 
eral deposits within its limits; that the land was 
essentially nonmineral land, and that his applica¬ 
tion to make entry was not made for the purpose 
of fraudulently obtaining title to mineral! land. 
(R.6.) 
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By an Executive ordei’ of March 11, 1926, prior 
to the submission of final proof by Stuart, the land 
embraced in his original homestead entry, together 
with other lands, was included in a potash reserve. 
(R. 2.) 

Private rights to oil and gas deposits contained 
in the public lands of the United States may not be 
acquired under the homestead laws, but are ac¬ 
quired under the provisions of the act of February 
25, 1920 (41 Stat. 437), commonly known as the 
leasing act. Under Section 13 of that act the Sec- 
retary of the Interior is authorized to grant per¬ 
mits to prospect for oil and gas upon lands 
“wherein such deposits belong to the United 
States,”'to the end that the permittee may obtain 
a lease covering the deposits in the land in case 
valuable deposits of oil and gas are discovered by 
him. 

On Jiily 17, 1926, which was prior to the date of 
Stuart’s final proof, one C. M. Carlson made appli¬ 
cation in due form for a prospecting permit, under 
Section 13 of the aforesaid act, which covered the 
.’and embraced in Stuart’s original entry, together 
with other lands. (R. 23.) 

On March 29,1927, the Director of the Geological 
Survey, in reply to a request by the Commissioner 
of the General Land Office for a classification pur¬ 
suant to Section 12-c of the oil and gas regulations 
(47 L. D. 444), and for information as to the pro- 
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spective value for oil and gas of the land embraced 
in Stuart’s homestead entry, said: i 

In my opinion the geologic conditions 
existing under this land are such that oppor¬ 
tunity for prospecting should not be denied. 
It is therefore recommended that a prospect¬ 
ing permit be issued to the applicant who 
may be entitled thereto. 

Available geologic evidence provides no 
basis for a formal report that the land listed 
is known to contain valuable deposits of 
either oil or gas at the present time. (JR. 31.) 

Thereafter Stuart made application fori a non¬ 
mineral classification of the land in his original 
entry, and on June 14, 1927, the Director of the 
Geological Survey reported to the Commissioner 
of the General Land Office in part as follows: 

Available geologic evidence, including the 
results of a field examination of adjacent 
tracts, indicates that the land listed is in an 
area almost entirely covered with; wind¬ 
blown sand and unconsolidated material, 
which effectually conceals the underlying 
formation and precludes determination of 
structural conditions by ordinary geologic 
methods. However, geologic examinations 
in Winkler County, Texas, south Of this 
land, indicate that anticlinal structures 
already proved productive of oil arjd gas 
there trend northward across southeastern 
New Mexico and impress the entire area 
with a prospective value for oil and gas 
which can not be localized until a largo mun- 




ber of adequate drilling tests have been 
made. Drilling is now in progress in the 
areas and numerous additional tests are 
expected to be started within the next ninety 
days. 

Under the circumstances outlined a non¬ 
oil and nongas classification of the land listed 
is unwarranted, and I accordingly recom¬ 
mend that Stuart’s petition be denied. 
(R. 20.) 

On November 17, 1927, the Director of the Geo¬ 
logical Survey also reported to the Secretary of 
the Interior with respect to the land covered 
by Stnai’t’s original homestead entry, in part, as 
follows: 

The Geological Survey has considered the 
showing submitted on behalf of the home¬ 
stead entryman, consisting of affidavits un¬ 
supported by geologic maps, and finds no 
basis for modification or reversal of the oil 
and gas classification of this land heretofore 
reported June 14, 1927 * * *. 

In addition the results of the Texas Com¬ 
pany’s well in the NE. 14 of NW. 14, sec. 22, 
T. 26 S., R. 37 E., six miles south of the land 
cited, in which a natural flow of gas esti¬ 
mated to be about 40,000,000 cubic feet was 
encountered at 3,150 feet, and an initial flow 
of oil of 5 barrels that on October 19, 1927, 
had increased to 15 barrels a day, can not 
but impress that land with a prospective 
value for oil and gas in accordance with the 
intent and purpose of paragraph 12-c of the 
oil and gas regulations. (R. 21.) 
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It appears, therefore, that as early as June 14, 
1927, the land embraced in Stuart’s original entry 
actually had been “classified” as being valuable 
for oil and gas, and that Stuart’s right to receive 
a patent to the land thereby had been restricted, 
under the provisions of Section 3 of the actiof July 
17,1914, supra, to “a patent therefor, which patent 
shall contain a reservation to the United States 
of all deposits on account of which the lands were 
withdrawn, classified, or reported as being valu¬ 
able, together with the right to prospect for, mine, 
and remove the same.” In this instance !the de¬ 
posits in question were potash and oil and gas 
deposits. 

On March 3, 1928, Stuart submitted final proof 

upon his additional stock-raising homestead entry, 

which was found to be satisfactory. The testi- 

monev offered in connection with the proof showed 
" ^ 1 
that the entryman then had a habitable house upon 

the land embraced in his additional entry. (R. 15.) 

This was the first time that Stuart ever had 
shown, in the manner prescribed by law, that he 
had a habitable house upon either of his entries. 
The showing so made was sufficient, in the discre¬ 
tion of the Secretary of the Interior, to cure, as of 
March 3, 1928, the defect in the proof which pre¬ 
viously had been submitted upon the original entry. 
The Secretary, accordingly, offered to allow Stuart 
a restricted patent for the land embraced in his 
original entry, pursuant to Section 3 of the Act of 
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July 17, 1914, but Stuart declined to accept the 
same. (R. 25, 30.) 

The proof submitted upon the additional entry 
had no retroactive effect, however, and until March 
3. 192S, the final proof submitted upon the original 
entry conferred upon Stuart no right or title, either 
equitable or legal, to tbe land it covered. In con¬ 
templation of the homestead laws, and in accord¬ 
ance with the established practice of the Depart¬ 
ment of the Interior. Stuart submitted complete 
final proof upon liis original homestead entry at 
March 3. 192S. and the Secretary of the Interior, 
pursuant to the authority and discretion vested in 
him by law, so held. 

As Stuart’s original homestead entry had been 
allowed prior to the classification of the land 
therein as being valuable for potash and oil and 
gas. he had a right to contest the mineral classifi¬ 
cation of his land and to produce evidence tending 
to show that the classifications were wrong. Stuart 
acquiesced in the classification of his land with re¬ 
spect to potash, and on September 8, 1928, filed his 
consent to a reservation of such deposits. (R. 2.) 

Stuart, however, applied for and was granted a 
hearing in order that he might submit proof show¬ 
ing that the land was nonmineral, so far as deposits 
of oil and gas were concerned. Testimony was 
taken at Carlsbad, New Mexico, and the register of 
the district land office decided against Stuart. 
Stuart thereupon appealed to the Commissioner of 
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the General Land Office, who affirmed the register’s 
decision and action. Appeal was taken toj the Sec¬ 
retary of the Interior, who, in a decision dated 
April 22, 1929, affirmed the register and the Com¬ 
missioner. (R. 24.) 

Thereafter the Secretary, in a decision dated 
October 8, 1929, rendered pursuant to a motion by 
Stuart for the exercise of the Secretary’s super¬ 
visory authority, adhered to his former finding and 
decision of April 22, 1929. (R. 28.) 

Stuart refused to acquiesce in the Secretary’s 
decision and ruling, and, as previously stated, tiled 
a petition in the Supreme Court of the District of 
Columbia, Law No. 77693 (R. 1), wherein he prayed 
a writ of mandamus to compel the Secretary of the 
Interior to issue to him an unrestricted patent to 
the land embraced in his original homesteaid entry. 

(R- i) 

After answer by the Secretary of the Interior 
(R. 22), Stuart submitted the case to the trial court 
for final determination upon the pleadings Sand ex¬ 
hibits (R. 31), with the result that the courts entered 
a judgment in his favor as prayed (R, 3f}). The 
judgment was entered because the court held, in 
substance, that when Stuart cured his original 
homestead proof, at March 3, 1928, the ctfre then 
made was retroactive, and that it was effective as 

i 

of the date when Stuart settled upon the laxid in his 
original entry, to wit, December 1,1923. (R. 36.) 

The case now is before this Court upon ani appeal 
by the Secretary of the Interior. 




14 


ASSIGNMENTS OF ERROR 

The lower court erred— 

1. In rendering judgment for the relator, Wilbur 
F. Stuart, and against the respondent, Ray Lyman 
Wilbur, as Secretary of the Interior. 

2. In requiring the respondent, by writ of man¬ 
damus. to issue a patent to the relator which shall 
convey the oil and gas deposits contained in the 
laud covered by the relator’s original homestead 
entry, in spite of the fact that the said entry was 
allowed under the act of Congress of February 19, 
1909, as amended by the act of Congress of July 
17,1914. 

3. In failing to find that the final proof submitted 
by the relator upon his original homestead entry 
was fatally defective because it failed to show tiiat 
there then was a habitable house upon the land 
embraced in said entry, and in failing to find that 
at the date when the said defect in the relator’s 
final proof was cured, the land embraced in said 
entry already had been ascertained and reported 
as being) valuable for oil and gas, and in failing to 
■render judgment for the respondent accordingly. 

4. In failing to find that the various reports and 
letters from the Geological Survey, including those 
of June 14 and November 17, 1927, established the 
fact that the land embraced in the relator’s original 
homestead entry possessed a prospective value for 
oil and gas, and was known to have such prospective 
value at the date when the relator cured the defect 
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in his final proof submitted upon said entryj, and in 
failing to render judgment for the respondent 
accordingly. 

5. In adjudging that the respondent had no 
power or authority to require the relator to accept 
a patent to the land embraced in his original home¬ 
stead entry, containing a reservation of the;oil and 
gas deposits in said land. 

6. In requiring the respondent, by writ of man¬ 
damus, to issue to the relator a patent for the land 
embraced in his original homestead entry, without 
restriction as to the oil and gas deposits therein. 

7. In ordering the respondent, by writ ojf man¬ 
damus, to issue a patent to public land. 

8. In depriving the respondent, and the United 
States Land Department, by writ of mandamus, of 
full and complete jurisdiction and control j over a 
tract of the public land of the United States prior 
to the submission of satisfactory final proof upon 
a homestead entry covering said land, in accordance 
with law. 

9. In not entering judgment in favor of jthe re¬ 
spondent because of the fact, as disclosed jby the 
record, that the relator previously had submitted 
himself to the jurisdiction of the Land Depart¬ 
ment and applied for and obtained a hearing to 
determine whether or not the land embrace^ in his 
original homestead entry actually was mineral in 
character; and because it appeared from the record 
that by reason of the testimony submitted at said 
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hearing the Land Department determined that the 
land in question actually was mineral land, being 
valuable for its deposits of oil and gas; and be¬ 
cause the relator could not, by means of an appli¬ 
cation for a writ of mandamus, appeal from the 
said decision of the Land Department upon a ques¬ 
tion of fact, but was bound thereby. 

ARGUMENT 

I 

The manner in which the case was presented for hearing 

It will be observed from the record that this ease 
was heard upon the petition, answer, and exhibits 
only. (See Court’s memorandum, R. 31.) 

Under such conditions the statements of fact 
made in the respondent’s pleadings are admitted to 
be true by the relator. 

II 

Judgment appealed from should be reversed because it was 
based upon a misapprehension, by the trial justice, of 
the law of the case 

It is needless to say that the Secretary’s appeal 
is from the judgment of the lower court, and not 
from the opinion of the trial justice. As, however, 
the opinion of the trial justice sets forth the reasons 
which prompted him to enter the judgment ap¬ 
pealed from, it is important to consider the court’s 
opinion to ascertain whether or not the judgment 
was based upon sound legal principles. 
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The instant ease was brought to trial by the re¬ 
lator, the appellee, upon the petition, answer, and 
exhibits. No testimony was taken or evidence pro¬ 
duced, and the case was submitted on the pleadings, 
after a final hearing which involved only questions 
of Law. (R. 31.) 

When the court ’s opinion is read in connection 
with the pleadings in the record, it will appear 
clearly, as the appellant contends, that the trial 
justice did not correctly understand the law of the 
case, and that the judgment was not in accordance 
with the intent of the homestead laws. 

First of all the court dismissed from considera¬ 
tion the letters of the Director of the Geological 
Survey dated June 14 and November 17, 1927, 
which gave official classification to the land em¬ 
braced in the appellee’s original homestead entry 
as being valuable for oil and gas, which was the 
controlling factor in the case. (R. 32.) 

The Court then proceeded to review the case at 
length, and at pages 35 and 36 of the record the fol¬ 
lowing statement appears in his memorandum 
opinion: j 


Elsewhere in this answer of the respond¬ 
ent stress is laid upon the absence of a 
habitable house upon the lands covered by 
the original entry for the requisite period 
of time, but, as we have seen, that contention 
has been abandoned by the respondent, but, 
as indicated above, with a qualification that 
in substance comes to this: If the relator 
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had withheld proof on his original entry for 
a short period, he might have submitted 
proof on both his original and additional 
entry at one and the same time had he de¬ 
sired to do so, and he contends that had this 
proof been submitted on the two entries at 
one and the same time the requirements of 
the law would have been satisfied by show¬ 
ing a habitable house on any part of the 
land embraced in his two entries “as it was 
the entrvman’s right to live where he pleased 
on his own land,” and in his brief he pro¬ 
ceeds to argue that liis failure to do this 
entitled the respondent to reject the final 
proof made by the relator under date of De¬ 
cember 10,1926. 

The court is unable to accept this conten¬ 
tion as a sound exposition of the law appli¬ 
cable to the case. The respondent issued 
letters patent to the relator on his additional 
homestead entry, reserving, as he had a clear 
right to do with respect to that entry, oil 
and gas deposits, and it is well settled that 
upon making his final proof on his original 
entry relator's right to unrestricted letters 
patent relates back to his settlement on his 
original homestead entry, which he made 
tinder date of December 1,1923. This prin¬ 
ciple has been clearly laid down by the 
Supreme Court in several cases, one of them 
being Wyoming v. U. S. (255 U. S. 489; 65 
Law. Ed’ 742).' 

The appellant’s reason for rejecting the proof 
offered itpon the original entry, and which related 
to that entry only, was the fact that it disclosed no 
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habitable house upon the land which the proof cov¬ 
ered. The fact that there might have been a habit¬ 
able house upon an additional entry which; was not 
involved in the proof, and which had neier been 
the subject of final proof, was entirely beside the 
question. The existence of a habitable house upon 
the additional entry could be ascertained officially 
only through final proof, but at the time when proof 
was offered on the original entry the a4ditional 
entry was not ripe for proof. 

The requirements of section 2291 of the jRevised 
Statutes, as amended, with respect to the existence 
of a habitable house upon a homestead at the date 
of final proof is a requirement by Congress which 
the officials of the Land Department are bound to 
respect. | 

The Court’s statement that the relator’s iright to 
an unrestricted patent related back to his settle¬ 
ment on his original homestead entry on December 
1, 1923, and his citation of the case of Wyoming v. 
United States (255 U. S. 489), in support: of that 
statement, illustrate his misapprehension of the 
law of the case. 

On the submission of complete and satisfactory 
proof the entryman’s right to a patent di<jl relate 
back to the date of bis settlement upon life origi¬ 
nal entry, but the kind of patent which h^ had a 
right to demand was such patent as the jaw au¬ 
thorized, and no other. The only patent author¬ 
ized by law in the instant case was one containing 
“a reservation to the United States of all jthe de- 
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posits” of potash, oil, and gas on account of which 
the land had been withdrawn or classified. See 
section 3 of the act of July 17, 1914. 

The mineral classification of the land in the orig- 
inal entry, with respect to oil and gas, was brought 
about by the action of the Director of the Geologi¬ 
cal Survey, as evidenced by his letters of June 14 
and November 17. 1927, which the trial Court 
disregarded. 

This mineral classification took place subsequent 
to the submission of the defective final proof upon 
the original entry on December 10,1926, but before 
the defect in such proof had been cured by the 
proof submitted upon the additional entry on 
March 7, 1928, which for the first time showed the 
existence of a habitable house on either of the 
entries. 

The decision of the Supreme Court of the United 
States in the case of Wyoming v. United States, 
supra, has nothing whatever to do with the ques¬ 
tion involved in this case. The State of Wyoming 
had selected certain lands granted for school pur¬ 
poses under a general law of Congress, and had 
perfected title to the same. Thereafter the lands 
were included in a national-forest reserve. The 
State of Wyoming thereupon made application to 
exchange its school land for other lands of equal 
area located outside of the forest reservation, pur¬ 
suant to an invitation to do so which was contained 
in another act of Congress. At the time the State 
surrendered title to its school land the tract selected 
in exchange therefor was not known to be mineral. 
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After the State had done all that was necessary on 
its part to effect the exchange, but before the lieu 
selection had been approved by the Commissioner 
of the General Land Office, the land selected in 
exchange was included in an Executive withdrawal 
as having a possible value for oil and gas.! There¬ 
upon the Commissioner of the General Laid Office 
required the State to accept a restricted patent to 
the land, or have its lieu selection canceled. The 
State refused to accept a restricted patent! and the 
Supreme Court of the United States sustained its 
refusal. 

The decision in the Wyoming case is not in point, 
as there is no similarity between a case which in¬ 
volved the rights acquired by a State through an 
exchange of land to which it held complete title, 
for other land pursuant to an invitation to do so 
from Congress, and a case which involved rights 
acquired by a private individual under the home¬ 
stead laws. 

It appears, accordingly, that the judgment ap¬ 
pealed from is based upon principles which|are not 
in accordance with the homestead laws. 

Ill 

The writ of mandamus is awarded in accordance with 
equitable principles. Its award will be denied where it 
would work injustice or require the respondent to violate 
a law of the United States. Assignments of error 2, 
6, 8 | 

As this case originated in a petition for man¬ 
damus, the propriety of the judgment appealed 




22 


from must bo determined by the established princi¬ 
ples which control in mandamus proceedings. 

The writ of mandamus is not granted as a matter 
of right, but it is awarded in the exercise of sound 
judicial discretion and upon equitable principles. 

Duncan Townsite Company v. Lane, 245 
U. S. 30S. 311. 

V. S. ex rcl. Arant v. Lane, 249 U. S. 367, 

371. 

U. S. ex rel. Milwaukee, etc., Pub. Co. v. 
Burleson, 49 App. D. C. 26, 28. 

Morgan v. Howard, 54 App. D. C. 3, 6. 

r. S. ex rel. Greylock Mills v. Blair, 54 
App. D. C. 27, 29. 

The writ is never granted where it would work 
injustice or would require a violation of law. 

Duncan Townsite Company v. Lane, supra. 

U. S. ex rel. Prettybull v. Lane, 47 App. 
D. C. 134, 137. 

Payne v. United States ex rel. Olson, 50 

App. I). C. 139.122. 

Morgan v. Howard, supra. 

When Stuart made homestead entry for the land 
in controversy in this case he knew that Congress 
did not intend that he should acquire title to any 
oil or gas deposits in the land. He knew that the 
act of Congress of February 19, 3909, under which 
he applied to make entry, stated in plain terms 
that it covered nonmineral lands only. He knew 
also that by the amendatory act of July 17, 1914, 
permitting homestead entries for mineral lands, all 
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oil and gras deposits in tlie land entered by liim were 
reserved to the United States. 

In spite of those facts, Stuart now is asking a 
court of the United States, through the extraordi¬ 
nary process of mandamus, to compel the Secretary 
of the Interior, who is the guardian of tlie public 
domain, to give him a greater right in public lands 
than the homestead laws under which his entry was 
made conferred upon him. And he is asking the 
Court to deprive the United States, without any 
consideration in return, of its vested right and title 
to any oil and gas deposits which may be contained 
in the land embraced in his entrv. 

i 

These requests are not made because Stuart has 
a greater right under his homestead entry than any 
other citizen of the United States has whojmade a 
like entry pursuant to the act of 1909, but they are 
made for technical reasons only. 

The rules which govern courts of equity and 
which also govern courts of law in determining 
cases which, like mandamus, are controlled by 
equitable principles, are: That he who seeks equity 
must do equity, and that the aid of equity never 
can be invoked successfully for the purpose of 
working injustice. 

Stuart, through a suit which is controlled by 
equitable principles, is seeking the aid of thj? courts 
to enforce his alleged right to land entered ;bv him 
under the nonmineral homestead laws of the! United 
States, yet he is unwilling that the United! States, 
the sovereign proprietor of the land, shall retain its 
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right to the minerals in the land, which were re¬ 
served to it by the same laws. And he is asking 
the courts to perpetrate an act of injustice by tak¬ 
ing from the United States a vested right, against 
its will and without any consideration given in 
return, in spite of the fact that he has failed to 
show a superior right in himself. 

Furthermore, Stuart is asking the courts, 
through the discretionary writ of mandamus, to 
disregard and violate the plain provisions of an 
act of Congress and to compel the Secretary of the 
Interior to issue a patent to public land of the 
United States in a manner not authorized by law. 

The appellant contends that the action of the 
lower court, in granting the writ of mandamus in 
accordance with Stuart’s request, worked such in¬ 
justice and is so opposed to the recognized and 
established principles which control in granting the 
writ as to amount to an abuse of discretion and to 
reversible error. 

IV 

The judgment of the lower court interfered with the exer¬ 
cise of the discretionary powers of the Secretary of the 
Interior vested in him by law 

It is an elementary rule that the courts will not 
attempt; through mandamus, to control the exer¬ 
cise of the discretion vested by law in the head of 
an executive department of the Government. 

Work v. Rives, 267 U. S. 175,177. 

U. S. ex rel. Riverside OH Company v. 

II itch cock, 190 U. S. 316, 324. 
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Louisiana v. McAdoo, 234 U. S. 627, 633. 

Rudolph v. U. S. ex rel. Rock, 55 App. 
I). C. 362. 

U. S. ex rel. Abilene A S. Ry. Coi v. Inter¬ 
state Commerce Commission, 56 Ajpp. D. C. 
40. | 

U. S. ex rel. L. Margulies & Sons, Inc., v. 
McCarl, 56 App. D. C. 147. 

It also is true that the head of an executive de¬ 
partment has authority to interpret and!construe 
an act of Congress which governs him in the exer¬ 
cise of his official duties, and that unless the con¬ 
struction placed upon such act by him is arbitrary 
or capricious, or is clearly opposed to established 
principles of law, the action taken by him in ac¬ 
cordance with his construction of the act will not 
be controlled by mandamus. 

j 

U. S. ex rel. Riverside Oil Company v. 
Hitchcock, supra. 

Hall v. Payne, 254 17. S. 343, 347.: 

U. S. ex rel. Wattis v. Lane, 49 App. D. C. 
385, 387. 

U. S. ex rel. McCullough et al v. Cane, 50 
App. D. C. 123. 

U. S. ex rel. Russell et al. v. District of 
Columbia et al., 50 App. D. C. 296, 298. 

In the instant case the trial court has disregarded 
all of these principles. 

The act of February 19, 1909, under which 
Stuart’s original homestead entry was made, gave 
permission to applicants under its terms to enter 
"noinnineral” lands only. The amendatory act of 
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July 17, 1914, opened mineral lands of certain 
kinds, including those containing deposits of pot¬ 
ash, oil. and gas, to homestead entry, with a reser¬ 
vation of their mineral deposits to the United 
States. 

Section 3 of that act made provision for cases 
of the kind now under consideration by providing 
that where a bona fide entry had been made under 
the nonmineral land laws of the United States, and 
thereafter the land entered was classified as being 
valuable for oil and gas, the eutryman, if he had 
complied with the provisions of the homestead laws, 
might, nevertheless, receive a patent for his land 
containing a reservation to the United States of its 
mineral deposits. 

Section 2291 of the Revised Statutes, as amended 
by the act of June 6. 1912, provided in substance 
that an eutryman who had complied with the 
requirements of the homestead laws as to resi¬ 
dence and cultivation should be entitled to receive 
a patent for his land if he proved, in the manner 
prescribed by law, that he had a habitable house at 
the date of proof upon the land covered by his 
entry. 

Section 13 of the act of February 25,1920, supra , 
authorized the Secretary of the Interior to grant 
permits to prospect for oil and gas upon lands 
wherein such deposits belonged to the United 
States, and Section 32 of that act authorized the 
Secretary of the Interior to prescribe necessary 
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rules and regulations to accomplish the purpose of 
the act. 

The laws cited above all were in force at the date 
of Stuart’s original homestead entry, and at the 
date when he submitted his final proof thereon, and 
they all were determinative of his rights, £nd had 
been construed by the Department of the Interior, 
through its various Secretaries. The constructions 
placed upon them had acquired the force and effect 
of law through established usage, and sujch con¬ 
structions all were adverse to the contention of 
Stuart in this case. 

In his rulings with respect to Stuart’s entry and 
proof, the Secretary of the Interior did nothing 
more than follow the established precedent of his 
Department, which applied equally to all; entries 
and proofs of the same kind and character, and 
there was nothing arbitrary, capricious, jor dis¬ 
criminatory in the action taken by him. 

For the trial court, upon the basis of the plead¬ 
ings in the case alone, to formulate rules for the 
determination of Stuart’s rights, which were at 
variance with those previously adopted, established, 
and followed by the Department in like cashes, and 
to compel the Secretary of the Interior, through 
mandamus, to accept and apply such rules, was to 
control the exercise of the Secretary’s official .judg¬ 
ment and discretion in the discharge of the duties 

° j 

of his office to an extent not authorized by laiv. The 
judgment of the Court, accordingly, should be 
reversed. 
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Y 

The judgment. Assignments of error 2, 5, 6, 7 

Tlie trial justice, by his final judgment of Feb¬ 
ruary 4, 1931, in this case, adjudged and ordered: 

That a writ of mandamus do forthwith 
issue against the defendant. Ray Lyman 
Wilbur, as Secretary of the Interior, com¬ 
manding him within 20 days after this date 
to issue to the plaintiff an unrestricted pat¬ 
ent under tire act of February 19, 1909, 
cohering the foliowing-described lands ap¬ 
plied for in his original homestead entry, 
excepting, however, the potash deposits in 
favor of the United States of America. 
(R. 36.) 

In rendering judgment as above the trial justice 
exceeded his jurisdiction. 

In the case of United States v. The Commis¬ 
sioner (5 Wall., 72 U. S. 563). the Supreme Court 
of the United States said, with respect to a patent 
for public land: 

Whether or not a mandamus will lie in 
any case to compel the issuing of a patent is 
a question not necessarily involved in this 
ease; we have not, therefore, examined it. 
and express no opinion upon it. We have 
found no ease in which this power has been 
exercised. 

Patents are to be signed by the President 
in person, or in his name by a secretary, 
under his direction, and countersigned by 
the recorder of the General Land Office. 
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In the later case of The Secretary v. McGarralian 
(9 Wall., 76 U. S. 298), the Supreme Court said: 


Patents for land are required to he signed 
by the President in person, or in his name 
by a secretary under his direction, and they 
are to be countersigned by the Recprder of 
the General Land Office. 

Such patents can not be issued and deliv¬ 
ered to any party without the signature of 
the President, and no proceeding tq compel 
either the Commissioner of the General 
Land Office or the Secretary of the Interior 
to issue such a patent can be sustained while 
that provision of law remains unrepealed. 


The provision of law in question has not been re¬ 
pealed or amended since the Court’s decision, and 
it now appears in the United States Codq as Sec¬ 
tion 15, Title 43, which reads as follows: 


All patents issuing from the General 
Land Office shall be issued in the pame of 
the United States, and be signed! by the 
President and countersigned by the Re¬ 
corder of the General Land Office, aind shall 
be recorded in the office, in books to| be kept 
for the purpose. 

The law as originally enacted required the per¬ 
sonal signature of the President, and provided that 
the patent should be countersigned by the Commis¬ 
sioner of the General Land Office. See Section 8, 
act of April 25, 1812. (2 Stat. 717.) 

Later the act of March 2, 1833 (4 Stat. 663), au¬ 
thorized the President to appoint a. secretary whose 
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duty should be to sign the President’s name to all 
patents for lands granted under the authority of 
the United States. The act of March 3, 1841 (5 
Stat. 416). amended the act of April 25, 1912, by 
providing that thereafter patents should be coun¬ 
tersigned by the Recorder of the General Land 
Office instead of the Commissioner. 

The laws cited above were condensed as Section 
458 of the Revised Statutes, which, without change, 
has become Section 15 of Title 43 of the Judicial 
Code. 

It is true that there are reported decisions of 
undoubted authority, both by this Court and by the 
Supreme Court of the United States, in which the 
Secretary of the Interior has been required by man¬ 
damus to take such preliminary action incident to 
the issuance of a patent for public land as lay 
within liis power, as, for example, to certify public 
lands for patent or to cause a patent to be prepared 
and presented for the signature of the President. 
There also are cases where the Secretary of the 
Interior has been compelled to deliver patents after 
their execution by the President. And there even 
are decisions whose language implies, as in U. S. 
e.r >-cl. Krushuic v. Went (58 App. 1). C. 332, 337), 
that the Secretary actually may be compelled by 
mandamus to issue the patent. 

The judgment in the Knishnic cane, as modified 
and affirmed by the Supreme Court of the United 
States (280 U. S. 306), was, however, that “A writ 
of mandamus should issue directing a disposal of 
the application for patent on its merits.” 
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The appellant is unable to find any ease where it 
has been held, with the approval of the!Supreme 
Court, that mandamus would lie to compel the Sec¬ 
retary of the Interior to issue a patent otherwise 
than as a ministerial act, through the delivery of 
the paper after its signature by the President of the 
United States. I 

In the instant case the judgment of the Court 
directed: 

That a writ of mandamus do forthwith 
issue against the defendant * * j * com¬ 
manding him within 20 days after' this date 
to issue to the plaintiff an unrestricted 
patent. j 

This judgment sought to compel the Secretary 
to do something which he had no power to do. The 
appellee’s Exhibit F (E. 19) illustrates |the form 
in which all patents to public lands are issued. 
The paper in question recites: 

I. Herbert Hoover, President; of the 
United States of America, have caused these 
letters to be made patent, and the s^al of the 
General Land Office to be hereuntp affixed. 
The patent states: 

Given under my hand, 
and the signature is: 

By the President: Herbert HoOver, By 
Viola B. Pugh, Secretary. 

The Secretary of the Interior has nothiiig what¬ 
ever to do with causing letters conveying title to 
public land to be made patent, nor has he anything 
to do with their execution, nor has he apy power 
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or authority to compel their signature. Those are 
duties of the President, who is beyond control by 
mandamus. 

After the President has signed the patent, and 
after the same has been countersigned by the Re¬ 
corder of the General Land Office, it becomes a 
mere ministerial duty of the Secretary to cause the 
same to be delivered to the grantee, and to that 
extent to issue the same, and his duty in that respect 
may be enforced by mandamus in case of necessity. 

In the instant case, however, it could not be as¬ 
sumed that the President would cause letters con¬ 
veying the land in question to be made patent 
“within 20 days after” February 4, 1931, the date 
of the Court’s judgment, nor could it be assumed 
that the President would consent to execute an un¬ 
restricted patent to the land in question under 
existing conditions. 

Therefore, it clearly was error to attempt to com¬ 
pel the Secretary of the Interior, through man¬ 
damus, “to issue” a patent of the kind designated 
by the judgment within a limited time. Further¬ 
more, it is elementary law that mandamus will issue 
only to compel the performance of an existing duty. 
Here there was no existing duty resting upon the 
Secretary of the Interior to issue a patent to the 
appellee, because there was none for him to issue. 
The duty would arise, if at all, only after the Presi¬ 
dent actually had executed the patent, which was an 
act to be performed in the future. 

An additional reason for reversing the judgment 
lies in the fact that it seeks to control the official 
judgment and discretion of the Secretary as to the 
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kind of patent he is to issue, by commanding him to 
issue “an unrestricted patent” to the appellee. 

The Secretary already had offered to allow the 
appellee a restricted’ patent to the land in ihis orig¬ 
inal entry, reserving to the United States the oil 
and gas deposits which the land contained. The 
appellee, however, had refused to accept such a 
patent. (R. 30.) 

The kind of patent which should he issued to 
Stuart was a question to be determined by!the Sec¬ 
retary of the Interior from the facts in this case, 
and from his interpretation of the laws of Congress 
applicable to such facts. This determination in¬ 
volved the exercise of his official judgment and dis¬ 
cretion with respect to a matter committed to his 
control by Congress. 

As the determination of the kind of patent to be 
issued to the appellee involved the exercise of the 
Secretary’s official judgment and discretion, his 
alleged duty to issue “an unrestricted patent” to 
the appellee was not “ clear and indisputable,” and 
therefore it could not be enforced by mandamus. 
It was a question which the Secretary was as well 
able to determine as the courts. 

U. S. ex rel. McLennan et al. v. Ray j Lyman 
Wilbur, decided by the Supreme Court on May 18, 
1931. 

CONCLUSION 

The appellant contends that the judgment ap¬ 
pealed from, which requires a surrender of mineral 
lights in land entered under the nonmineral laws 
of the United States, should be reversed, for the 
following reasons: 




34 


1st. Because the judgment is based upon a mis¬ 
understanding of the law of the case by the trial 
court; 

2nd. Because it clearly appears from the record 
that the entryman never acquired an equitable title 
to the land embraced in his original homestead en¬ 
try, until after the land had been officially classified 
as valuable for oil and gas, and the entryman 
thereby had been limited by law to a restricted 
patent; 

3rd. Because the writ of mandamus should not 
be granted where it will work injustice, or where, 
as in the instant case, the relator has failed to show 
a right superior to that of the respondent, with 
respect to the subject matter of his suit; 

4th. Because the Court should not, through the 
writ of mandamus, endeavor to control the action 
of the Secretary of the Interior with respect to a 
matter confided to his jurisdiction and discretion 
by Congress, especially in a case where the action 
taken by the Secretary was neither arbitrary nor 
capricious, but was in accordance with the estab¬ 
lished precedents of his Department; and 

5th. Because, in any event, the Secretary of the 
Interior can not be compelled by mandamus to issue 
a patent to public land. 

E. C. Finney, 

Solicitor Interior Department. 

O. H. Graves, 

Assistant to the Solicitor. 

Victor H. Wallace, 

Attorney. 
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January Term, 1931. 


No. 5376. 


Ray Lyman Wilbur, as Secretary of the Interior, 
Appellant, 


v. 


United States on relation or Wilbur F. 
Appellee. 


Stuart, 


BRIEF ON BEHALF OF APPELLEE. 


THE FACTS. 

Stuart made his original application for homestead 
under the Enlarged Homestead Act of February 19, 
1909 (35 Stat. 639). His additional entry was made 
under the Stockraising Homestead Law of December 
29, 1916 (USCA Title 43, Section 29{L). The 
original entry was made June 16, 1923 (R. 8) and 
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final proof was submitted thereon December 10, 1926 
(R. 1, 2, 11). January 4, 1927, the Register of the 
local land office, after making an investigation per¬ 
taining to the final proof, issued to Stuart a final 
certificate covering this entry (R. 12) because he 
knew of the location of the habitable house erected by 
Stuart. Stuart was offered a restricted patent on 
April 6, 1927. The additional entry was made April 
24, 1924 (R. 13) and final proof was submitted 
thereon on March 7, 1928 (R. 15). Patent for the 
additional entry issued June 6, 1929 (R. 19). The 
three-year homestead law (37 Stat. 123) required 
that he have a habitable house upon the land and 
have actually resided upon and cultivated the same 
for a term of three years. The requirement is the 
same for both entries, but does not require more 
than three years for the two entries. He established 
residence on his original December 1, 1923 (R. 9) and 
lived there until he removed his house to his addi¬ 
tional entry May, 1924 (R. 3, 30). He had a perfect 
right to do this. Bona fide residence maintained by 
him upon either of the entries entitled him to credit 
for residence upon both of them, and such residence 
was considered as a compliance with the provisions of 
the homestead laws under which each of the entries 
was made. Constructive residence in the case of one 
of the entries necessarily was accepted in lieu of 
actual residence on that land. (Appellant’s brief 3.) 
Stuart showed in his final proof on his original 
homestead that he had complied with the residence 
requirements, because his final proof showed that he 
was then residing in a habitable house on his addi¬ 
tional entry. (R. 10.) There is no difference be¬ 
tween the requirements as to residence and habitable 
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house in order to acquire a restricted patent or an 
Mwrestricted patent. The Secretary offered to give 
Stuart a restricted patent on the showing made in his 
final proof but refuses to give him an Mwrestricted 
patent. The only question raised against the proof 
of December 10, 1926, is that it showed the location 
of the habitable house on the additional entry instead 
of on the original entry. Stuart has done nothing 
further about a habitable house on his | original 
entry. The final proof on the additional entry did 
;iot add anything to the information contained in 
the final proof on the original entry as to habitable 
house and residence. The identical facts a$ to resi¬ 
dence and habitable house were contained ■ in both. 
The appellant’s only reason for rejecting the proof 
offered upon the original entry, and which Related to 
that entry only, was the fact that it discjlosed no 
habitable house upon the land which the proof cov¬ 
ered. It did show, however, that the habitable house 
was established on the original homestead and moved 
to the additional and the subdivision of lands where 
the habitable house was located was given. 

There is no provision in the homestead laws or in 
the regulations of the Department which precludes an 
entryman from moving to his additional entry before 
proof is made on his original. In fact he has a per¬ 
fect right to do this. The appellant contends that 
although he may do this and may submit final proof 
on his original, he has not submitted sufficient proof 
to enable him to obtain an wwrestricted patent, al¬ 
though the appellant admits that it is sufficient to 
obain a restricted patent and offered same 1 April 6, 
1927, prior to final proof on the additional entry. 
Appellee contends that he is only required to show 
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residence of three years and the appellant admits that 
his actual residence may be on his additional. There¬ 
fore, when he has resided the entire period of three 
years, either on his original or additional, he has done 
all that the law requires to obtain a patent to his 
original entry and his rights vest as of that time. 
Stuart has done nothing further with respect to his 
original entry and the Secretary admits that he is 
entitled to a restricted patent. 

THE FINAL PROOF ON DECEMBER 10, 1926, WAS 
COMPLETE. 

The Secretary contends that proof on the original 
was not complete. The proof on the original was 
as complete as the proof on the additional; both de¬ 
scribed the habitable house and its location on the 
additional. Stuart’s contention is that when he sub¬ 
mitted his final proof on December 10, 1926, it was 
then complete. He has never been called upon for 
additional proof nor has he furnished any. The 
proof submitted on March 7, 1928, on his additional 
entry was the same as to a habitable house and 
residence as the proof submitted, on December 10, 
1926. 

From the enactment of the Enlarged Homestead 
Act on February 19,1909, which provides that a person 
making an additional entry under that Act should be 
credited with residence maintained upon his original, 
the Department has uniformly held that residence 
under both the Enlarged Homestead Act and the 
Stockraising Act could be maintained upon the orig¬ 
inal or upon the additional. This is shown in the 
case of Switzer v. Mount, 47 L. D. 393, from which 
the following is quoted: 
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“The Department has consistently held that 
compliance with law in connection with either 
the original or additional entry is sufficient in 
cases of this character. Contestee’s privilege to 
reside upon the land embraced in either the orig¬ 
inal or additional entry is one created by law 
and in this case, the additional entry hiving been 
made prior to initiation of the contest proceed¬ 
ings, it was necessary for the contestant to aver 
that entryman’s default extended to both en¬ 
tries. * * * Mount having the rigfit to meet 

the requirements of law by residence upon any 
of the tracts covered by his two entries thereto¬ 
fore allowed, the averment that contestee had not 
cured his defaults by residence upon j the lands 
covered by the additional entry was | necessary 
and this regardless of the fact that the contest 
was instituted merely as against the original 
entry. ’ ’ 

This case has not been overruled or modified by the 
Department. 

Stuart made settlement on his original On Decem¬ 
ber 1, 1923, and continued to reside theheon until 
May, 1924, when he moved to his additional and has 
not resided on his original since (R. 9.) He, there¬ 
fore, only resided on his original about six months. 
He has no habitable house on his original. But the 
Act of June 6, 1912 (37 Stat. 123) requires residence 
on the land on which final proof is m^de and a 
habitable house thereon. This act amended Section 
2291 of the Revised Statutes and reduced the period 
of required residence from five to three yters. The 
requirement as to habitable house and residence was 
as follows: 

“No certificate, however, shall be i given or 
patent issued therefor until the expiration of 
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three years from the date of such entry; * * * 
proves by himself and by two credible witnesses 
that he, she or they have a habitable house 
upon the land and have actually resided upon 
and cultivated the same for a term of three 
years * * 

Under the well-known rule of construction, the home¬ 
stead acts must be construed together. Section 11 
of the Act of December 29, 1916, which is the last 
act in point of time, reads as follows: 

“That the Secretary of the Interior is hereby 
authorized to make all necessary rules and regu¬ 
lations in harmony with the provisions and pur¬ 
poses of this act for the purpose of carrying 
same into effect.” (General Land Office, Circular 
523, p. 24.) 

The several Acts relating to Enlarged Homesteads, 
the Three-Year Homestead Act, and the Stockraising 
Act have been harmonized by the regulations made 
under Section 11 of the Stockraising Homestead Law, 
but the Secretary in this case has refused to follow 
his own regulations. His regulations, former deci¬ 
sions and practice as shown by the blank used for 
final proof by Stuart (E. 16, Question 7) provided 
that the three-year residence and habitable house 
could be on either the original or additional home¬ 
steads or both. Stuart followed the law, regulations 
and former practice and the Secretary concedes he 
was right in doing so when he tenders him a re¬ 
stricted patent. It is therefore necessary to resort 
to the rules and regulations made under the above 
authority to determine whether an entryman, in prov¬ 
ing up concurrently 320 acres under the Enlarged 
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Homestead Act and 320 acres under the Sloekraising 
Homestead Act, must (a) have a habitable house on 
each tract and maintain his residence for three years 
on one tract and then three years on the other tract 
or (b) have one habitable house on either' tract and 
prove up in three years from the date of; his entry 
on each particular tract. 

THE RULES AND REGULATIONS. 

Rules and Regulations have the force and effect of 
laws if made in conformity thereto. There! are many 
decisions in support of this proposition but;a late one 
is that of West v. U. S., 30 Fed. (2d) 739* Quoting 
from James v. Germania Iron Company j(107 Fed. 
597, 8 C. C. A.) where it is said: 

“Rules of practice of the Land Department 
formally established and promulgated Ipy author¬ 
ity of the Secretary of the Interior can be re¬ 
pealed or abrogated by like formal action and 
publication only. Decisions or opinions of the 
Secretary and the Commissioner in contests be¬ 
tween claimants for specific tracts of land ignor¬ 
ing or violating rules neither repeal nor modify 
them. ’ ’ 

In accordance with his authority, the Secretary has 
promulgated Rules and Regulations set forth in G. 
L. 0. Circular No. 541, page 22, in paragraph (f) 
that, 


“* * * if a person makes entry for a tract 
contiguous to the one originally entered, he is 
required to show that he still owns and occupies 
{not necessarily resides upon) the tjract first 
entered; in submitting proof on the additional 
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filing, lie is accorded credit for all residence on 
either tract, * * *” (Italics ours.) 

The substance of this quotation is that it was un¬ 
necessary fpr Stuart to show that he was residing 
on his original homestead. He did show where he 
was residing and the Department could from its own 
records see that he was residing on his additional 
homestead. The Register so found when he issued 
the final certificate. 

In promulgating rules under the Stockraising 
Homestead Act (Circular 523, paragraph 7), the 
Secretary has provided that: 

“* * * Where an entry has been made, additional 
to a pending entry, or to a perfected entry for 
a tract, still owned by the claimant, the residence 
may be had on either of the tracts involved for 
three years after the additional is allowed or 
becomes allowable. In other cases such residence 
must be on the land additionally entered. It 
must appear at the time of proof that there is 
then a habitable house on the land; but it will 
not be counted in estimating the value of the 
permanent improvements required to be placed 
on the tract, as above stated. If the entry com¬ 
prises two lion-contiguous tracts, the residence 
may be on either .” 

And also on page 6, paragraph 8 (b), it is provided 
as follows: 

“ * * * claimant must show residence on one 
of the tracts to the extent ordinarily required, 
but will be entitled to credit for residence on the 
original tract before or after the date of the 
additional entry.” 
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Stuart’s application for additional homestead was 
made on lands contiguous to his original entry. His 
original entry had not been perfected. He resided 
on his original up to the date of filing his, additional 
and under the Rules and Regulations could have resi¬ 
dence either on his original or additional entry. His 
proof on his original entry was complete for it 
showed that he had a habitable house in which he had 
resided up to the time of filing his additional entry 
and that he moved to his additional entry and has 
since maintained residence and a habitable house 
thereon. | 

The Rules and Regulations of July 16, 1926 (Cir¬ 
cular No. 541), cover both the Enlarged Homestead 
and the Stockraising Homestead Acts, Rule 47 (e) 
p. 22 says: j 

“In instances where proof is first made on the 
original entry meeting the requirement of the 
Homestead Law respecting residence, po further 
showing in this particular will be exacted in mak¬ 
ing proof upon the additional entry; neither will 
a period of residence be exacted in proof upon 
the combined entry in excess of that required 
under the original entry.” j 

According to this Rule, Plaintiff was not required to 
reside six years on these two tracts before he was 
entitled to make final proofs on both of thejn. 

Rule 48 (a) is as follows: 

j 

“* * * He is required to have the I same res¬ 
idence and cultivation and a habitable house on 
the additional entry as though it were an original 
filing, except where the second tract is within 20 
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miles of tlie first, in which case residence and 
habitable house on either tract will be accepted.” 

The above extract from Eule 48 relates specifically 
to additional entries under the Enlarged Homestead 
Act but it shows the general policy applicable to 
both acts in that residence and habitable house on 
either tract is all that is necessary for final proofs 
on both tracts. Eule 51 (c) which relates specifically 
to Stockraising Homesteads is as follows: 

“There is required compliance with the pro¬ 
visions 1 of the general law with respect to resi¬ 
dence and the erection of a habitable house.” 

The general law referred to in the above Eule is the 
Three Year Homestead Act of June 6, 1912 (Circular 
Xo. 541, p. 43). 

The Euies and Eegulations of January 2, 1925 
(Circular Xo. 523), specifically refer to the Stoek- 
Eaising Homestead Act. Eule 7, paragraph 2 is as 
follows: 

“As ; to residence, this must be continued for 
three years * * * where an entry has been 

made additional to a pending entry, or to a per¬ 
fected entry for a tract still owned by the 
claimant, the residence may be had on either of 
the tracts involved for three years after the addi¬ 
tional is allowed or becomes allowable. In other 
cases such residence must be on the land addi¬ 
tionally entered. It must appear at the time 
of proof that there is then a habitable house on 
the land.” (Circular Xo. 523, p. 5.) 

“Land” in the above Eule undoubtedly means the 
land comprising both the Enlarged Homestead and 
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the Stockraising Homestead. As the residence may 
be had on either of the tracts, it is a fair conclusion 
that a habitable house may also be had on either tract 
for in such habitable house the residence must be 
maintained. 

That the above Rules have been followed by the 
Secretary of the Interior is shown by Stuarit’s Final 
Proof (R. 8): j 

Question 7, state fully: 

(a) Whether the residence claimed in connec¬ 
tion with this proof was made upon your orig¬ 
inal or your additional entry. * * * 

j 

Answer: 

(a) I established residence on original Decem¬ 
ber 1, 1923, but moved to my additional about 
May, 1924, and have maintained residence there 
since. 

Question 8: j 

(a) Have you a habitable house on thje land! 

(b) 1111011 was it built! 

(c) If built after residence was established, 
state where you resided before the house was 
built. 

Answer: 

(a) Yes. I 

(b) In May, 1924. 

(c) I resided on my original before May, 1924. 

I 

Question 12 is as follows: 

(a) Describe fully and in detail the amount 
and kind of improvements on each subdivision, 
•stating- when same were made and giving the 
cost of each item. * * * | 
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Answer: 

* * * 1-2 room house, 12x18 feet; total cost 
$165.00 * * *. 

lie answered that the house was constructed in May, 
1924, and was located on SEV 4 NEJ 4 Section 27, 
which was his additional homestead. The above 
questions and answers were on his final proof on his 
original homestead and a final certificate was issued 
and delivered to plaintiff on said proof on January 
4, 1927 (R. 12). The Rules and Regulations were 
evidently closely followed by the local land office in 
the taking of plaintiff’s final proof and issuing the 
certificate thereon. 

Plaintiff contends that the Secretary of the In¬ 
terior must 1 act under the law and that he has no 
power to distinguish between the requh-ements as to 
residence and habitable house for a restricted and 
an Mwrestribted patent, the proof required being the 
same as to each of such patents. Plaintiff further 
contends that the Secretary is bound by his own 
Rules and Regulations until they have been modified 
or changed by other Rules and Regulations adopted 
In the same way and manner as those now in force 
were adopted. That such Rules and Regulations 
above quoted are binding on the Secretary and com¬ 
pel him to grant plaintiff an jmrestricted patent on 
his final proof of December 10, 1926. 

As the requirements of the general law relating to 
residence and a habitable house are applicable to a 
-stockraising homestead as well as to an enlarged 
homestead, the Secretary of the Interior had to make 
Rules and Regulations that would harmonize the two 
acts. This'he did in Circulars Xo. 523 and 541, above 
referred to. lie construed the two acts together and 
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made a habitable house and residence on one tract 
sufficient for both. That has been the uniform prac¬ 
tice of the Department. 

Defendant is inconsistent in his construction of 
the Three Year Homestead Law which provides that 
the entryman must prove that he has a, habitable 
house upon the original homestead and actually re¬ 
sided upon and cultivated the same for i term of 
three years succeeding the time of filing the affidavit. 
If complied with literally, this law would preclude 
an entryman from proving up on two tracts at the 
same time, for it is not possible to have a | habitable 
house and residence in two places at the sjime time. 
Congress never intended that this provision should 
preclude an entryman from proving np on two tracts 
and gave the Secretary power in the act of Decem¬ 
ber 29, 1916, to make regulations which would har¬ 
monize the acts and avoid the necessity Of having 
two habitable houses and maintaining two residences. 
Stuart’s additional entry was made under the Stock- 
raising Homestead Act. The Secretary of the Interior 
has not made regulations directing entrymen to sub¬ 
mit final proof on their original and additional en¬ 
tries at the same time. 

If the act of June 6, 1912, requires that 1 a home¬ 
stead entryman in submitting final proof, shall show 
that he has a habitable house upon the land covered 
by the proof, it is a fallacy to say that if j proof is 
made concurrently on the two entries the law is com¬ 
plied with by showing habitable house and residence 
on any part of the land in the two entries and at the 
same time deny Stuart the right to submit ^separate 
proof and show the same identical residence find hab¬ 
itable house, when such a requirement for proof at 
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the same time is not made by the Regulations of the 
Department. 

If Stuart was entitled to credit on his original 
entry for residence and habitable house on liis addi¬ 
tional entry, and counsel for the defendant admits 
this in his brief, then Stuart, when he submitted his 
final proof on his original entry, showing that he had 
a residence and a habitable house on his additional, 
had done all that the law required of him and had 
earned equitable title to the lands. All that is to be 
done is the ministerial duty of issuing an unrestricted 
patent, which the Secretary declines to do, but at the 
same time offers to give to Stuart a restricted patent 
covering his entry, despite the fact that he has done 
nothing respecting his original entry since he sub¬ 
mitted his final proof thereon. 

The contention of the defendant would preclude 
Stuart from acquiring a right to a patent by the filing 
of final proof on his original at any time prior to the 
filing of final proof on his additional and would have 
the effect of extending the time within which the 
Government might attempt to classify the lands as 
mineral. The statement of such a doctrine is suffi¬ 
cient to refute the suggestion that Congress had any 
such thing in mind when the homestead acts were 
passed. 

THE TENDER TO STUART BY THE SECRETARY 
OF THE INTERIOR OF A RESTRICTED PAT¬ 
ENT, BUT A REFUSAL TO GIVE AN UNRE¬ 
STRICTED PATENT IS ARBITRARY, CA¬ 
PRICIOUS AND UNREASONABLE. 

Reference is here made to the third amendment to 
the Petition made on April 30, 1930, which adds at 


the end of paragraph 8, page 6, (R. 30) the follow¬ 
ing: 

“Plaintiff demanded an unrestricted patent to 
the land embraced in his original homestead en¬ 
try, but instead thereof defendant offerfed him a 
restricted patent reserving to the United States 
the oil and gas under said land, and if; plaintiff 
would not waive his right to said oil land gas, 
said defendant would cancel said entry. That 
defendant thus offered to waive the requirement 
of a habitable house on the original homestead, 
if plaintiff would accept a restricted patent 
thereof. That such requirement by defejndant of 
a habitable house on said homestead, if; plaintiff 
would not waive his right to the oil and gas, but 
not requiring it if plaintiff would aeceipt a re¬ 
stricted patent, was arbitrary, capricious: and un¬ 
reasonable action on the part of defendant. That 
all other requirements of defendant and his re¬ 
fusal to grant an unrestricted patent to I plaintiff 
were arbitrary, capricious and unreasonable.” 


In paragraph 10, page 5 (R. 25), of defendant’s an¬ 
swer, he says that “by the exercise of his judgment 
and discretion” that “although the final proof as to 
the original homestead of plaintiff was incomplete 
as to the required habitable house yet notwithstand¬ 
ing”, etc., he “would be given a patent subject to 
the mineral classification”. In Paragraph! 12 (R. 
26) defendant also says that although “entryinan has 
failed to file a sufficient proof to entitle him to any 
patent * * * but in consequence of a relaxation of 
strict interpretation, he has consented to issue a lim¬ 
ited patent or cancel the entry. ’ ’ 

If Stuart’s final proof was complete for a restricted 
patent, it was complete for an wn-restrieted patent, 
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and the Secretary has no official judgment and dis¬ 
cretion to “relax the strict interpretation” of the 
law relating to a restricted patent any more than he 
has such authority for an ^restricted patent. No 
difference exists in the requirements as to habitable 
house and residence between an wwrestricted patent 
and a restricted patent. The proof is the same. A 
habitable house is required in the same place for an 
warestricted patent as for a restricted patent. 

Stuart contends that this action on the part of the 
Secretary in offering a restricted patent on the final 
proof made, without anything further being done by 
Stuart, and refusing to grant to him an ««restricted 
patent, is arbitrary, capricious and unreasonable. 

THE TENDER OF A RESTRICTED PATENT WAS 
MADE PRIOR TO SUBMISSION OF FINAL 
PROOF ON THE ADDITIONAL ENTRY. 

Plaintiff was offered a restricted patent for his 
original homestead on April 6, 1927 (E. 3, 27). His 
final proof on the additional entry was not filed until 
March 7, 192S. Therefore, when the offer of a re¬ 
stricted patent was made, the alleged defect in final 
proof on the original had not been corrected, because 
the final proof on the additional had not yet been 
submitted. It is inconsistent for the Secretary to 
now contend that the final proof on the additional 
completed the final proof on the original. The offer 
to give Stuart a restricted patent on the proof sub¬ 
mitted in his final proof on the original is conclusive 
evidence that the proof was sufficient and complete. 
If it was sufficient for a restricted patent it was suffi¬ 
cient for an wwrestricted patent, because there is no 
difference between the requirements as to residence 
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and habitable house for a restricted and an unre¬ 
stricted patent. The proceedings in 192?! in which 
the burden of proof was put upon the plaintiff to 
show that the land was not valuable'for oil and gas 
were void, they being contrary to the Rules! and Reg¬ 
ulations, and uniform practice of the Department. 
Final proof was submitted on December \ 10, 1926, 
and in the investigation as to the mineral character 
of the land, the burden of proof was on the Govern¬ 
ment to show that it was so known at th$ time the 
final proof was submitted. In a letter of jthe Com¬ 
missioner of the General Land Office of November 
26, 1929, approved by Assistant Secretary Edwards, 
on January 23, 1930, it was said: 

“Where the Geological Survey makes a report 
on a case where final proof has not been sub¬ 
mitted, the proceedings thereon have been uni¬ 
form in this office. In such case the jentryman 
is allowed 30 days to furnish consent finder the 
act of July 17, 1914, or to apply for reclassifi¬ 
cation of the land as non-mineral, submitting a 
showing therewith, and to apply for $ hearing 
in event reclassification is denied, or to appeal. 
He is advised that if a hearing is ordered the 
burden of proof ivill be upon him, andjalso that 
if he fails to take one of the actions indicated, 
his entry will be canceled.” 

The above did not apply, for final proof on his orig¬ 
inal had been submitted by Stuart on December 10, 
1926. In the same letter above referred to, it was 
said: ! 


“As to the cases in which final proof\has been 
submitted, one line of action in this office has 
been to require the entryman to furnish consent 
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under the act of July 17, 1914, with the advice 
that if he fails to do so within the time stated an 
investigation will be made to determine the 
'known mineral character of the land at the time 
of submission of acceptable final proof, and if 
such investigation discloses evidence to sustain 
the charge that the land is valuable for oil and 
gas and was so known at a certain date, proceed¬ 
ings with a view to hearing would be directed, 
the burden of proof being upon the Government. 
This action involves a field investigation at the 
outset in every case where the entryman fails to 
waive under the act of 1914, and in the aggregate 
would increase the field service work to a consid¬ 
erable extent. In the other fine of action where 
final proof has been submitted the same require¬ 
ment is made and penalty imposed as in those 
cases where no final proof has been submitted, 
the only difference being that the party is told 
that the burden of proof is on the Government.” 

This is the practice that should have been followed, 
the burden of proof being upon the Government to 
show that the land was valuable for oil and gas and 
was so known at the date of final proof on December 
10, 1926. No effort was made to prove that the land 
was known to be valuable for oil and gas at the time 
final proof was submitted. In fact, there was a total 
failure of proof on this point. In Exhibit “I” of 
plaintiff’s petition (E. 31) being a letter of George 
Otis Smith, Director of Geological Survey, of March 
29, 1927, this statement is found: 

“Available geologic evidence provides no basis 
for a report that the land listed is known to con¬ 
tain valuable deposits of either oil or gas at the 
present time.” 
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This was about four months after final proof had 
been submitted and if it was not known on March 29, 
1927, that the land was valuable for oil ahd gas, it 
certainly was not so known on December 10, 1926, at 
the date of the submission of final proof.; It was 
stated by the Assistant Solicitor for appellant at the 
hearing of this case below, that it was not then known 
as to whether the land was valuable for oil and gas. 
The fact that Carlson made application for a Pros¬ 
pecting Permit is no proof that the land whs in any 
known geological structure, for if it was, no permit 
could be granted under the law. Under the, letter of 
the Commissioner of the General Land Office above 
referred to, the practice in the Department was modi¬ 
fied as is shown by the third paragraph of the letter, 
which is as follows: i 


“After considering the entire situation, I be¬ 
lieve it will be the better practice to allow the 
entryman 30 days to furnish consent under the 
act of July 17, 1914, or to apply for redlassifica- 
tion of the land as nonmineral, submitting a 
showing therewith, and to apply for a hearing, in 
event reclassification is denied. He should be 
advised that if a hearing is ordered, the burden 
will be upon the Government to prove ;that the 
land was known to be valuable for oil and gas 
at the time of final proof, and that if die fails 
to take one of the actions indicated, further ac¬ 
tion will be taken by this office as the Jaw and 
the facts require. Action of this kind makes un¬ 
necessary field investigation until after the party 
has failed to meet the requirements made or 
when action becomes necessary on his japplica- 
tion for a hearing upon the denial of the japplica- 
tion for reclassification. Thus the number of 
cases to be investigated in the field would evi- 
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dently be very much lessened by this line of ac¬ 
tion. ’ ’ 

So instead of placing the burden of proof upon the 
entryman to show that the land is not valuable for 
oil and gas even if the proceeding was had before 
final proof was submitted, the burden of proof is put 
upon the Government in all instances. 

NO CONTEST OR PROTEST WAS MADE AGAINST 
STUART’S FINAL PROOF WITHIN TWO 
YEARS FROM DECEMBER 22, 1926, WHEN 
HE RECEIVED THE REGISTER’S FINAL RE¬ 
CEIPT, ON THE GROUND THAT IT WAS IN¬ 
COMPLETE FOR THE REASON THAT IT DID 
NOT SHOW THAT HE HAD A HABITABLE 
HOUSE ON HIS ORIGINAL HOMESTEAD 
AND THAT HE HAD NOT RESIDED THERE¬ 
ON FOR THREE YEARS PRIOR TO DECEM¬ 
BER 10, 1926. 

The Register’s receipt was issued on December 
22, 1926, and under the proviso of the Act of March 
3, 1891, in the absence of such contest or protest, 
Stuart was entitled to patent. 

USCA, Title 43, Chapter 28, Section 1165 and also 
Chapter 7, Section 165, provides: 

11 * * * Provided, That after the lapse of two years 
from the date of issuance of the register’s re¬ 
ceipt upon the final entry of any tract of land 
under the homestead, timber-culture, desert-land, 
or preemption laws, or under the act of March 
3, 1891, and when there shall be no pending con¬ 
test or protest against the validity of such entry, 
the entryman shall be entitled to a patent con- 
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veying the land by him entered, and the same 
shall be issued to him; but this proviso shall not 
be construed to require the delay of two years 
from the date of said entry before the issuing of a 
patent therefor. (Mar. 3, 1891, c. 561, pp. 1, 4, 7, 
26 Stat. 1095; Mar. 3, 1925, e. 462, 43 Stat. 
1144).” 

This section was contrued in Lane v. Uoglund, 
244 U. S. 174, 61 L. ed. 1066, and in Stohkley v. 
United States, 260 U. S. 532, 67 L. ed. 39Q, giving 
“contest” the ordinary definition of something done 
by another entryman. In Lane v. Hoglund, j a letter 
of a forest ranger, filed within two years ffom the 
date of the final receipt but not acted on until after 
the two years was construed as not being sufficient 
protest under the statute. The Secretary Was com¬ 
pelled by mandamus to issue a patent to the home¬ 
stead entryman. Hoglund made his entry in 1902. 
In 1905 the land was included in a forest reserve but 
his valid entry was excepted if he complied with the 
law. Hoglund submitted final proof which was ac¬ 
cepted as satisfactory by local officers and on! August 
6 , 1907, a register’s receipt was regularly issued to 
him. May 29, 1909, the report was made by the for¬ 
est officer recommending cancellation and a proceed¬ 
ing was instituted almost three years from date of 
register’s receipt to determine whether he had es¬ 
tablished and maintained residence on the land. Al¬ 
though the local officers found in his favor the Sec¬ 
retary reversed them and directed cancellation of 
the entry. The Court found that the report! of the 
forest ranger was not such a proceeding as was con¬ 
templated by the statute to be a contest or protest 
and that there was no room for the exercise of dis- 




22 


cretion or judgment, but, on the contrary, a plain 
duty to see that the entryman received a patent. 

In Stockley v. U. S., supra, it was held insufficient 
that the entryman knew of the mineral character of 
the land before the original entry was made or that 
the land had been withdrawn by order of the Presi¬ 
dent as mineral land more than one month prior to 
the time that Stockley submitted his final proof and 
received his receiver’s receipt. 

Several decisions of the Land Department are 
quoted from to show that the words “contest or pro¬ 
test” mean a proceeding instituted by the General 
Land Office or by the contest of a third person under 
the Rules and Regulations of the Department. Carl¬ 
son’s application for a permit was not a contest or 
protest against the validity of Stuart’s final proof 
for lack of a habitable house on his original home¬ 
stead. A contest must be a challenge made by a 
third person against the entry claiming that some¬ 
thing is lacking in the proof that is required by law 
in order to obtain a patent. 

The case is cited with approval by the District 
Court of Appeals in Work v. United States, 6 Fed. 
(2d) 690, in an opinion by Justice Van Orsdel. That 
Court also cites Stockley v. U. S., supra, and said: 

“It was also held in the Stockley Case that 
where the two-year period has run in favor of a 
homestead entry, the question of whether or 
not the land was mineral in character is no longer 
open, and cannot be made the basis of a proceed¬ 
ing by the Secretary to challenge the right of 
the entryman to his patent. In that case the 
entryman, it is alleged, not only knew of the 
mineral character of the land before the orig¬ 
inal entry was made, but the land had been with- 
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drawn by order of the President as mindral land 
more than one month prior to the tijne that 
Stockley submitted his final proof and Received 
his receiver’s receipt. Notwithstanding these 
damaging facts, the court held that the Secre¬ 
tary, not having challenged the validity of his 
entry within two years of the issuance of the re¬ 
ceiver’s receipt, was foreclosed from question¬ 
ing its validity, but was required, under the 
statute, to issue a patent.” 

In Payne v. Newton, 255 U. S. 438; 65 L. jEd. 720, 
petition for mandamus was filed to compel the Sec¬ 
retary to issue a patent to a homestead entry. The 
case involved the statute providing that patent should 
issue where there was no contest within two years 
from receiver’s receipt. Newton made an entry 
and the local land officers found the proofs Satisfac¬ 
tory, permitted him to make final entry, ancjl issued 
thereon the usual receiver’s receipt. That j was in 
1904 and not until 1908, more than two years!later, a 
hearing was ordered on the charge that residence 
was insufficient. As a result the Secretary ^ordered 
the entry canceled. This order was rescinded, but 
later suit was brought to cancel the receiver’s:receipt. 
Both lower courts in the petition for mandamus held 
there had been no contest or protest and li^ld that 
the Secretary had a plain and unqualified jduty to 
pass the entry to patent. The court held this!case to 
be like the Lane v. Hoglund ease. The judgment below 
which granted the writ was affirmed. The court said, 
with respect to the statute: 


“The statute contemplates that, in the event 
stated, the patent shall no longer be withheld, 
but shall be issued promptly, to the end that 
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the entryinan shall have the advantages and pro¬ 
tection which go with it. In other words, it is 
intended that he shall be clothed with the legal 
title instead of an equitable title only, shall have 
a patent instead of a receiver’s receipt, and shall 
have the benefit of the presumptions which are 
available to other patentees when their rights 
are called in question. But for this the statute 
would be without any- real purpose or effect.” 

The pleadings and exhibits attached thereto show 
that the several hearings had in 1927 were to give 
Stuart an opportunity to show that the land was not 
valuable for oil and gas in 1927 and not to estab¬ 
lish that he did not have a habitable house on his 
original homestead when he submitted his final proof 
on December 10, 1926, and obtained his final receipt 
on December 22, 1926. 

Exhibit “B” (R. 28) discusses the absence of a 
habitable house on his original, but as shown above 
that point was not in the notice of April 6, 1927. No 
protest aS defined in the above cases has been made 
at any time by the Secretary of the Interior. No 
hearing has been held nor any 7 requirement made 
with respect to his final proof. What was done by 
the Department in 1927, being void and contrary to 
the Regulations and uniform practice of the Depart¬ 
ment, did not amount to a proceeding against Stuart’s 
final proof. No effort was made to show in that 
proceeding that Stuart had not complied with the 
Homestead Law. The whole proceeding was an ef¬ 
fort to have Stuart prove that the land was not valu¬ 
able for oil and gas and it was confined to conditions 
in 1927 and no effort was made by the Department 
to show that it was known to be valuable for oil and 
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gas on December 10, 1926, when final proof .was sub¬ 
mitted. 

Plaintiff having received the register’s receipt on 
December 22, 1926, and no contest or protest having 
been pending against the validity of his final proof 
on December 22, 1928, he was entitled to pi unre¬ 
stricted patent on that date. 

BATE ON WHICH STUART’S RIGHTS VESTED. 

The important point was the date when Stuart did 
everything required of him to complete jhis final 
proof, not when he reported it. He did everything 
required of him prior to December 10, 1926.: He has 
done nothing since. If his proof was complete on 
March 7, 1928, when he made his final proof on his 
additional, it was also complete on Deceipber 10, 
1926, when he made his final proof on his original. 

Everything he did related back to the date of his 
settlement December 1, 1923. His rights are fixed as 
of that date. The lower court correctly cited and in¬ 
terpreted in this connection the case of Wyoming v. 
U. S. (255 U. S. 489-R. 36). The Wyoming i:ase de¬ 
cides that the validity of a selection should be de¬ 
termined as of the time when it was made and ac¬ 
cording to the conditions then existing. When the 
price is paid, the right to a patent immediately arises. 
If not issued at once, it is because the magnitude of 
the business in the Land Department caused delay, 
but such delay in the administration of affairs does 
not place any additional burdens on the purchaser or 
expose him to the assaults of third parties. 

First Assistant Secretary Finney, on January 17, 
1924, in the case of John W. Stanton, 50 L. |D. 242, 
cited and applied Wyoming v. United States (255 
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IT. S. 489) and held that where by statute payment 
of the purchase price is all that remains to be done 
by one in order to acquire title to a tract of non-min¬ 
eral public land, payment thereof entitled the pur¬ 
chaser to ail unrestricted patent, if there had been no 
withdrawal, classification, etc. The following is from 
the opinion: 

“Had there been a withdrawal, classification, 
or report that the lands were prospectively valu¬ 
able for oil or gas, prior to the completion of 
final proof by the entryman, action similar to 
that taken in this case would have been in ac¬ 
cordance with the provisions of the act of July 
17, 1914 (38 Stat. 509), authorizing surface pat¬ 
ents for mineral lands. Where, however, there is 
no such report, withdrawal or classification, prior 
to the performance by the entryman of all the 
acts prescribed by law as precedent to a right 
to an unrestricted patent, the burden is upon the 
Government to show that, at the date of com¬ 
pleted final proof, or some equivalent final act 
of the entryman or claimant, the lands were 
known to be mineral in character. State of 
Wvoming et al. v. United States (255 U. S. 
489”. 

Stuart made his required payment and received reg¬ 
ister’s receipt December 22, 1926. 

It is important to ascertain when Stuart’s rights 
vested, because prior to March 29, 1927, it certainly 
was not khown that his original homestead was valu¬ 
able for oil and gas. It is urged that the Director 
of the Geological Survey in three reports dated 
March 29, 1927 (R. 31), June 14, 1927 (R. 20), and 
November 17, 1927 (R. 21), held that the land was 
such that prospecting should not be denied. The first 
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report contained the words “available geologic evi¬ 
dence provides no basis for a formal report that the 
land listed is known to contain valuable deposits of 
either oil or gas at the present time.” (Italics ours.) 

Application was filed for a prospecting perinit cov¬ 
ering the land in the original homestead ehtry but 
the applicant thereunder gained no right since the 
land was segregated and appropriated by Stuart’s 
application under the Homestead Act of 1909.| It was 
not public land after the filing of Stuart’s homestead 
application, but, on the contrary was appropriated. 
Stuart’s attention was first called to the contention 
that the lands had a prospective value for I oil and 
gas in April, 1927, after he had filed his finitl proof 
on December 10, 1926. The validity of Stuart’s se¬ 
lection should be determined as of the time when final 
proof was made and according to the conditions then 
existing. When he made his final proof, fiaid his 
fee and received final certificate from the Register, 
his right to an unrestricted patent vested as decided 
in Wyoming v. U. S., 255 U. S. 489, 65 L. Ed. |742 (R. 
36). That was a case involving a lieu selection of 
lands by the State. The selection was made and 
everything done by the State as required by the stat¬ 
ute and the matter was transmitted to the Land 
Office where it was held three years before final ac¬ 
tion, during which time a withdrawal was made of 
the lands as possible oil lands and the state was re¬ 
quested to wave rights to minerals. This was refused 
and the selection was ordered canceled. “In prin¬ 
ciple it is plain”, said the Court, “that the Validity 
of the selection should be determined as of the time 
when it was made, that is, according to the conditions 
then existing.” The Court quoted the following from 
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Benson Min. & Smelting Co. v. Alta Min. & Smelting 
Co., 145 U. S. 428 ; 36 L. Ed. 762: 

“When the price is paid, the right to a patent 
immediately arises. If not issued at once, it is 
because the magnitude of the business in the 
Land Department causes delay. But such delay 
in the mere administration of affairs does not 
diminish the rights flowing from the purchase, 
or cast any additional burdens on the purchaser, 
or expose him to the assaults of third parties.” 

The Court further said: 

“And, as respects cash entries, and entries 
under the preemption, homestead, desert land, 
and kindred laws, the Land Department always 
has ruled that if, when the claimant has done all 
that he is required to do to entitle him to receive 
title, the land is not known to be mineral, he 
acquires a vested right which no subsequent dis¬ 
covery of mineral will divest or disturb.” 

Justice VanDevanter then discussed further the 
subject as to when rights under the selection vested 
and quoted language from Kern Oil Co. v. Clarke, 30 
Land Decisions 550, as follows: 

“When do rights under the selection become 
vested? In the disposition of the public lands 
of the L'nited States, under the laws relating 
thereto, it is settled law: (1) That when a party 
has complied with all the terms and conditions 
necessary to the securing of title to a particular 
tract of land, he acquires a vested interest there¬ 
in, is regarded as the equitable owner thereof, 
and thereafter the Government holds the legal title 
in trust for him; (2) that the right to a patent, 
once vested, is, for most purposes, equivalent to a 
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patent issued, and when in fact issued, the patent 
relates back to the time when the right to it be¬ 
came fixed; and (3) that the conditions with re¬ 
spect to the state or character of the land,! as they 
exist at the time when all the necessary require¬ 
ments have been complied with by a person seek¬ 
ing title, determine the question whether {he land 
is subject to sale or other disposal, and no! change 
in such conditions, subsequently occurring,lean im¬ 
pair or in any manner affect his rights.” 

Stuart did everything required relating to a habitable 
house in 1924. He reported what he had done to the 
Department in his final proof submitted on December 
10, 1926. He paid the fees on December 22, 1^26. He 
received his final certificate on January 4, 1927. His 
rights were fixed as of the date that he made His final 
proof. He was then entitled to his patent,, unless 
something was omitted in that final proof that he sup¬ 
plied later. Nothing was omitted. He was not noti¬ 
fied of anything that was wanting and should be sup¬ 
plied. He made the same report in his final proof 
on his additional on March 7, 1928. The Secretary 
says that not until that date was his final proof j on his 
original complete. This is not the law. His righjts date 
from the time he did everything that was required of 
him to do, and he did nothing additional after Decem¬ 
ber 10, 1926. The time when his proof was approved 
was immaterial. Even in a case where the Statute 
required that the selection of lieu lands must !be ap¬ 
proved by the Secretary of the Interior, the rights of 
the State making the selection dated from the time 
it made the selection and did all that it was required 
to do to make the selection, and not from the date of 
the approval of the selection by the Secretary'of the 
Interior. See Payne v. New Mexico, 255 U. S. 367, 
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65 L. Ed. 680, where it is held that where a State has 
done all it was required to do to perfect its claim to 
lands that it had received in exchange for the release 
of other lands, its rights dated from the time it made 
the selection. 

Stuart would doubtless have received an wnrestrict- 
ed patent to this land had it not been for the appli¬ 
cation for oil and gas prospecting permit filed on the 
land as a result of which the Secretary now takes the 
position that Stuart’s final proof was incomplete. His 
final proof would doubtless have been accepted as 
sufficient for an !«;restricted patent the same as the 
Secretary now is willing to consider it sufficient for a 
restricted patent, although the requirements are iden¬ 
tical. 

In the case of Elsie Cooper Roswell 043145 and Ros¬ 
well 046794, application was made for original home¬ 
stead entry and the homesteader in his final proof 
showed that he had moved his house from the land 
covered by his original entry to land in his additional 
entry. Entry was made March 13, 1918, and the house 
was removed March 1920 to the additional. Final cer¬ 
tificate was issued December 12, 1922, and patent is¬ 
sued March 23, 1923. Homesteader did not submit 
final proof on his additional until after his original 
entry had been patented. In his final proof on the 
additional as to residence he stated “it was made on 
my original entry until March, 1920, and on additional 
from that date to the present time. Final proof was 
submitted on the original December 6, 1922, and pat¬ 
ent received.” We call attention to this case because 
it shows the policy of the Department to consider 
residence and a habitable house on either tract as 
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being sufficient compliance with the law and Rfiles and 
Regulations of the Department. i 

Section 3 of the Act of July 17, 1914, provides that 
where any person has entered in good faith l^nds un¬ 
der the non-mineral land laws and which lands are 
subsequently “withdrawn, classified or reported as 
being valuable for phosphate, nitrate, potash, oil, gas 
or asphaltic minerals” he may upon application re¬ 
ceive a restricted patent therefor. Under this sec¬ 
tion the lands must be “valuable” for minerals. That 
the land involved is not at this time known to be valu¬ 
able for oil and gas was admitted by the Solicitor of 
the Secretary at the hearing before the lower court. 
It is known mineral value that effects the homestead 
entry and the land does not today have a known min¬ 
eral value. At most, it is only prospectively valuable 
and if a restricted patent only is granted to Stuart, 
the Secretary will grant a permit to prospbct for 
oil or gas showing conclusively that the land j is not 
withdrawn, classified, or reported as being valuable 
for oil or gas. The report of the Director of the 
Geological Survey dated March 29, 1927, was'to the 
effect that: ! 

“Available geologic evidence provides no basis 
for a formal report that the land listed is j known 
to contain valuable deposits of either oil or gas 
at the present time.” (Italics ours—R. 31.) 

| 

The appellant is in error when he states in his brief 
that by the letters of the Director of the Geological 
Survey of June 14 and November 17, 1927, the land 
has been “classified” as being valuable for oil and 
gas.” There has been no such classification. There 



is a vast difference between prospectively valuable and 
known to contain valuable deposits of either oil or 
gas. 

STUART’S ORIGINAL HOMESTEAD ENTRY ON 
JUNE 16, 1923, AND THE ESTABLISHMENT 
OF HIS RESIDENCE THEREON ON DECEM¬ 
BER 1, 1923, WAS TO WITHDRAW THE LAND 
FROM THE PUBLIC DOMAIN UNTIL STU¬ 
ART’S RIGHTS WERE DETERMINED. 

No third person had a right to enter the land or 
obtain a prospecting permit thereon while Stuart’s 
claim to an unrestricted patent was undetermined. 
The leading ease on this point is Hastings and Dakota 
K. Company v. Whitney, 132 U. S. 357, 33 L. Ed. 363. 
It was held in that ease that lands originally public 
cease to be public after they have been entered at the 
land office and a certificate of entry has been obtained. 
The Cohrt cites several prior decisions of the Su¬ 
preme Court in support of the doctrine there an¬ 
nounced! The Hastings case was followed in Sturr 
v. Beck, 133 U. S. 541, 33 L. Ed. 761, the Court said: 

“A claim of a homestead settler, such as 
Smith’s, is initiated by an entry of the land, 
which is effected by making an application at the 
proper land office, filing the affidavit, etc.” 

The Court then quotes in full Section 3 of the Act 
of May 14, 1880, supra, and says: 

“The ruling of the Land Department has been 
that if the homestead settler shall fully comply 
with the law as to continuous residence and cul¬ 
tivation, the settlement defeats all claims inter- 
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vening between its date and the date of filing his 
homestead entry and in making final proof of his 
five years of residence and cultivation will com¬ 
mence from the date of actual settlement.” 

The Court also quotes from Shepley v. Cowan, 91 
U. S. 330, 23 L. Ed. 424, where it is said: j 

1 ‘ The patent which is afterwards issued, relates 
back to the date of the initiatory act, gnd cuts 
off all intervening claimants.” 

The Hastings case, supra, was also cited in Hodges v. 
Colcord, 193 U. S. 192, 48 L. Ed. 677, where it was 
held that the right of entry given by the Act! of May 
14, 1880, although by a disqualified entryman, was 
sufficient to prevent the acquisition of homestead 
rights by another until it had been set aside. This 
ease in addition to citing the Hastings case, also cited 
Witherspoon v. Duncan, 4 Wall. 210, 18 L. Ed. 339, 
where it was held that: ! 

“Lands originally public cease to be public 
after they have been entered at the lan)l office, 
and a certificate of entry has been obtained.” 

In United States v. Buchanan, 232 U. S.j 72, 58 
L. Ed. 511, 514, it was said: 

“The land covered by the homestead of Scott 
was, therefore, not public land of the ! United 
States, subject to entry for settlement, jfor ‘in 
no just sense can land be said to be public lands 
after they have been entered at the land office and 
a certificate of entry obtained. If public lands 
before the entry, after it they are private prop¬ 
erty.’ ” (Citing cases.) 
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Wien an entryman lias done all that is required to 
obtain a patent and submitted his filial proof, that 
date is the controlling one to determine whether the 
land is known to be valuable for oil and gas. In Shaw 
v. Kellogg, 170 U. S. 312, 42 L. Ed. 1050, the Court, 
through Justice Brewer, quotes from Deffeback v. 
Hawke, 115 U. S. 392, 404, 29 L. Ed. 423, 427, as fol¬ 
lows : 


“It is quite possible that land settled upon as 
suitable only for agricultural purposes, entered 
by the settler and patented by the Government 
under the preemption laws, may be found, years 
after the patent has been issued, to contain valu¬ 
able mineral. Indeed, this has often happened. 
We, therefore, use the term ‘known’ to be valu¬ 
able at the time of sale, to prevent any doubt be¬ 
ing cast upon titles to land afterwards found to 
be different in their mineral character from what 
was supposed when the entry of them was made 
and the patent issued.” 

In Shaw v. Kellogg no patent was issued but it was 
held that the controlling date was when all was done 
that was required to be done for the claimant to ob¬ 
tain title' When he had done all that was required 
of him, a right vested in him to an wwrestricted pat¬ 
ent, under the doctrine of Stark v. Starr, 6 Wall. 402; 
Wyoming v. U. S., 255 U. S. 489; Benson Mining and 
Smelting Co. v. Alta Mining and Smelting Co., 145 
IT. S. 428; and Kern Oil Co. v Clark, 30 L. Ed. 550. 
If the submission of final proof on the additional 
cures thq alleged incompleteness of the final proof on 
the original homestead, it relates back to the date he 
submitted his final proof on his original, under the au¬ 
thorities heretofore cited. 
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Appellant contends that Stuart, when he made his 
homestead entry, knew that Congress did not intend 
that he should acquire title to any oil or gas deposits 
in the land. But appellant forgets that the land had 
not been classified when Stuart made his entry; that 
the Geological Survey, owing to the eharacteir of the 
land, was unable to state definitely that it hid more 
than a prospective value; and it is not knovin today 
to contain any oil or gas deposits. Therefore, when 
Stuart made his entry, he made it as covering non- 
mincral lands. Stuart has done everything \yhich in 
equity should entitle him to an wwrestrictecj patent 
covering his entry. The United States has no vested 
right in the oil and gas deposits because nofte were 
known to exist. On the contrary, Stuart’s rjghts to 
an unrestricted patent vested when he had done; all that 
the law required him to do. The Secretary hajs failed 
to follow his own rules and regulations and his action 
in this case is at variance with the action taken in 
the Elsie Cooper case, supra, and Switzer v.| Mount 
(47 L. D. 393). 

IF STUART’S FINAL PROOF ON HIS ADDITION¬ 
AL ON MARCH 7, 1928, COMPLETE!) HIS 
FINAL PROOF OF DECEMBER 10, 1926, ON 
HIS ORIGINAL AS CONTENDED BY THE AP¬ 
PELLANT, THEN STUART’S RIGHT RE¬ 
LATED BACK TO THE DATE OF SETTLE¬ 
MENT ON HIS ORIGINAL ON DECEMBER 1, 
1923. 

In USCA, Title 43, Chapter 7, Section 166, page 
168, is the following: 

“Any settler who has settled, or who shall 
hereafter settle, on any of the public lands of 
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the United States, whether surveyed or unsur¬ 
veyed, with the intention of claiming the same 
under the homestead laws, shall be allowed the 
same time to file his homestead application and 
perfect his original entry in the United States 
Land Office as allowed on May 14, 1888, to 
settlers under the then existing preemption laws 
to put their claims on record, and his right shall 
relate back to the date of settlement, the same 
as if he settled under such preemption laws.” 

The above section was quoted in full in Wadkins v. 
Producers Oil Company, 227 U. S. 368; 57 L. Ed. 551, 
with the last sentence in italics. The Court cited 
Maddox v. Burnham, 156 U. S. 546, 39 L. Ed. 527, 
where Justice Brewer, speaking for the court, after 
quoting the above section in full, said: 

“By this section for the first time, the right of 
a party entering land under the homestead law 
was made to relate back to the time of his settle¬ 
ment.” 

In Ard v. Brandon, 156 U. S. 537, 39 L. Ed. 524, 
it was held that legislation respecting public land is 
to he construed favorable to the actual settler. 

It has ! been determined many times by the Su¬ 
preme Court of the United States that where an en- 
tryman has done all required of him to prove up his 
claim that he has an equitable estate in the land 
and that the issuance of the patent is a ministerial 
act that can be commanded by the courts. In Stark 
v. Starr, ! 6 Wall. 402, 418, 18 L. Ed. 925, decided on 
April 6, 1868, Justice Field for the court said: 

“The right to a patent once vested is treated 
by the Government, when dealing with the pub- 
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lie lands, as equivalent to a patent issueid. When 
in fact the patent does issue, it relates, back to 
the inception of the right of the patentee, so far 
as it may be necessary to cut off intervening 
claimants.” 

The trial court gave effect to the above! statute 
and that Stuart’s rights related back to the ; date of 
his settlement on December 1st, 1923, thus I cutting 
off the claim of C. M. Carlson who made his applica¬ 
tion for a prospecting permit on July 17, 1926. How¬ 
ever, Carlson got no preference right over, Stuart 
by making an application on that date. Whether 
Stuart’s rights date from December 10, 1926, when 
he submitted his final proof on his original home¬ 
stead or from December 1, 1923, when he made his 
settlement, is immaterial as either is superior to the 
right of Carlson. ! 

CONCLUSION. 

From the reading of pages 3 and 4 of appellant’s 
brief, we conclude that appellant contends that; Stuart 
could have an actual residence on his additional 
homestead and a constructive residence on thle orig¬ 
inal, but he must have a habitable house on the orig¬ 
inal homestead on December 10, 1926, when he sub¬ 
mitted his final proof, although he did not lijave to 
reside in it; it was not necessary to have it occupied, 
but it must be there. j 

We contend that Stuart is entitled to an 1 wwre- 
stricted patent because j 

(1) His proof was complete when submitted on 
December 10, 1926, because he had then done all re¬ 
quired of him. It was complete for it showed! three 
years’ residence, part on his original and part on 
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his additional, which appellant admits was sufficient. 
He stated in his proof that it was not then known to 
be valuable for oil or gas. That was the truth. His 
rights dated from then under Wyoming- v. U. S., 255 
U. S. 489, 65 L. Ed. 742; or 

(2) If his proof was not complete until March 7, 
192S, when he made final proof on his additional, 
then under USCA, Title 43, Chap. 7, Sec. 166, p. 168, 
his rights date from his settlement on December 1, 
1923. 

(3) The tender to Stuart by the Secretary of the In¬ 
terior of a restricted patent but a refusal to give an 
unrestricted patent is arbitrary, capricious and un¬ 
reasonable for the reason that the requirements as to 
habitable house in either kind of patent are the same. 

(4) Plaintiff having received the register’s receipt 
on December 22,1926, and no contest or protest having 
been made or pending against the validity of his final 
proof within two years, he was, on December 22, 
1928, entitled to an unrestricted patent. The hear¬ 
ings had in 1927 were not as to whether he had a 
habitable house on his original, but whether the land 
was then known to be valuable for oil and gas. It was 
neither a protest or contest as to the validity of 
Stuart’s entry. 

Under any view he is entitled to an unre¬ 
stricted patent. 

Respectfully submitted, 

Chester T. Long, 

Peter Q. Nyce, 

Grace McDonald Phillips, 
Samuel W. McIntosh, 
Attorneys for Appellee. 
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STATEMENT OF THE CASE INCLUDING OIL 
CLAIM 

This is an appeal by Ray Lyman Wilbur, as 
Secretary of the Interior, from a judgment of the 
Supreme Court of the District of Columbia (R. 
36), rendered on February 4, 1931, against him 
as the respondent, in case at law No. 77693, pur¬ 
suant to the petition of United States ex rel. 
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Wilbur F. Stuart. The judgment ordered the issu¬ 
ance of a preemptory writ of mandamus against 
the respondent, as Secretary of the Interior, com¬ 
manding him to issue to the relator, Wilbur F. 
Stuart, an unrestricted patent under the Act of 
February 19, 1909 (35 Stat. 639), commonly 
known as the enlarged homestead law, to certain 
public lands of the United States which are de¬ 
scribed in the judgment. 

Appellee, Wilbur F. Stuart, on June 16, 1923, 
made original homestead entry under the provi¬ 
sions of the Enlarged Homestead Act of February 
19, 1909; embracing 320 acres of land in Sections 
22, 23, and 26, township 25 South, Range 37 East, 
of New Mexico P. M. in what was then the Ros¬ 
well but which later became the Las Cruces land 
district. 

On March 11, 1926, the lands covered by the 
Stuart Homestead Entry were included in an 
Executive Order of Potash Reservation, No. 6, 
N. M. No. 1. 

On July 17, 1926, C. M. Carlson, of Rawlins, 
Wyo., filed in due form, using the regulation 
blank therefor, in the United States Land Office 
at Las Cruces, N. Mex., his application, under 
oath, for a prospecting permit under the Act “To 
promote the mining of coal, phosphate, oil, oil 
shale, gas, and sodium on the public domain, 
known as the Leasing Act, approved February 
25, 1920 (41 Stat. 437), covering, among other 
lands, the lands embraced in the Enlarged Home¬ 
stead Entry of appellee, Wilbur F. Stuart. In 
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addition to the declaration on the printed applica¬ 
tion that | 

“the applicant believes that the above de¬ 
scribed land offers a favorable field for pros¬ 
pecting for oil and gas for the reason that 
reports by geologists to applicant indicate 
that there is a liability of finding I oil and 
gas within the limits of the same”, ! 

Carlson certified as to his proposed method of con¬ 
ducting exploratory operations on the laind and 
as to his financial ability, and his purpose to imme¬ 
diately proceed in preparation for, and with, drill¬ 
ing operations in compliance with the requirements 
of a permit. Carlson paid the regular fee and 
certified in his application that he filed therewith 
a bond of $1,000.00 as required by law. 

The Register of the Las Cruces office having 
transmitted the Carlson application to the Com¬ 
missioner of the General Land Office, the Com¬ 
missioner on September 10, 1926, transmitted to 
the Director of the Geological Survey a request for 
a report on the same, and on September 20, 1926, 
the Director of the Geological Survey, George Otis 
Smith, wrote the Commissioner in response to this 
letter as follows: 

“The land involved in this application is 
not within the known geologic structure of 
a producing oil or gas field. No other appli¬ 
cation by the above named applicant for 
land on the same geologic structure has 






4 


come to the Survey’s attention. So far as 
relations to structure are concerned, there 
appears to be no objection to granting this 
permit.” 

This preliminary report was in accordance with 
the regular practice of the Land Office in such 
eases under the law and the regulations. As the 
law prohibits the granting of a prospecting permit 
for lands “within the known geologic structure of 
a producing oil or gas field”, and as the law further 
limited the number and area of permits which 
might be granted a single individual, these two 
questions must be determined, as they were by 
the Director’s letter, before further consideration 
could be given to the application. 

On December 10, 1926, appellee, Wilbur F. 
Stuart, made final proof under his homestead 
entry, receiving the usual final receipt covering 
the payment of fees. 

On March 7, 1927, the Commissioner of the 
General Land Office again referred the permit 
application of Carlson to the Geological Survey 
as provided by Section 12-c of the Oil and Gas 
Regulations (47 L. D. 444), which provides that 
where the lands covered by an application for 
prospecting permit are embraced within an un¬ 
patented non-mineral entry and the application is 
made by other than the entryman, the application 

“* * * will be referred to the United 

States Geological Survey for classification 
as to the prospective oil value of the land 
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affected. If the Geological Survey shall 
conclude and report that the land embraced 
in such a non-mineral entry is without pros¬ 
pective oil or gas value, the application for 
permit will be rejected as to such land; but 
if the Geological Survey shall report that 
the land has a prospective oil or gas value 
and offers a favorable opportunity fpr pros¬ 
pecting operations, then the General Land 
Office will direct the proper local officers to 
serve notice on the non-mineral entryman 
to the effect that said land has been reported 
as valuable for its oil or gas conteht, and 
that the said entryman will be allowed fif¬ 
teen (15) days within which (1) to file in 
the local office his consent to a reservation 
to the Government of the oil and gas con¬ 
tent of the land embraced in his entry and 
in which to exercise his preference right, if 
any, to a prospecting permit for sa|id land 
by filing a proper application therefor, or 
(2) to show cause, if any there be, why he 
should not consent to the mineral reserva¬ 
tion, failing in either of which his entry will 
be canceled without further notice.” 


On March 29, 1927, the Geological Survey re¬ 
ported to the Commissioner of the General Land 
Office as follows: 

“In my opinion the Geologic corlditions 
existing under this land are such that op¬ 
portunity for prospecting should not be 
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denied. It is, therefore, recommended that 
a prospecting permit be issued to the appli¬ 
cant who may be entitled thereto.” 

On April 6, 1927, the Commissioner of the Gen¬ 
eral Land Office wrote to the Register of the Las 
Cruces Land Office, informing him that the entry- 
man Stuart would be given fifteen days in which 
to file a waiver of the oil and gas or to make pro¬ 
test to the demand thus made. On April 9, 1927, 
the Washington attorney for Stuart wrote the 
Register, asking for a reclassification of the lands 
as non-mineral. 

On May 5, 1927, the Commissioner of the Gen¬ 
eral Land Office wrote the Director of the Geologi¬ 
cal Survey transmitting the case record and re¬ 
questing a report on the application of Wilbur 
F. Stuart for a non-mineral classification of the 
lands contained in his homestead entry. 

On June 14,1927, the Director of the Geological 
Survey replying to the above communication of 
the Commissioner made the following report and 
recommendation: 

“The showing submitted by the home¬ 
stead entryman contains no geologic evi¬ 
dence in addition to that already considered 
in connection with the tentative classifica¬ 
tion of this land heretofore reported. 

“Available geologic evidence, including 
the results of a field examination of adja¬ 
cent tracts, indicates that the land listed is 
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in an area almost entirely covered with 
wind-blown sand and unconsolidated ma¬ 
terial which effectually conceals the under¬ 
lying formation and precludes determina¬ 
tion of structural conditions by Ordinary 
geologic methods. However, geologic exam¬ 
inations in Winkler County, Texas, south 
of this land, indicate that anticlinal struc¬ 
tures already proved productive of oil and 
gas there, trend northward across south¬ 
eastern New Mexico and impress the entire 
area with a prospective value for oil and gas 
which cannot be localized until a large num¬ 
ber of adequate drilling tests have been 
made. Drilling is now in progress in the 
area and numerous additional tests are ex¬ 
pected to be started within the next ninety 
days. 

“Under the circumstances outlined a non¬ 
oil and non-gas classification of the land 
listed is unwarranted and I, accordingly, 
recommend that Stuart’s petition be 
denied.” ! 

On September 16, 1927, the Commissioner of 
the General Land Office in a letter to the Register 
of the Las Cruces Land Office stated that Stuart’s 
application for reclassification of his land as non¬ 
mineral had been acted upon and a new classifica¬ 
tion as non-mineral had been denied, and in¬ 
structed the Register to allow Stuart fifteen days 
in which to file waiver of oil and gas rights, or 
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appeal. On November 17,1927, the Director of the 
Geological Survey reported to the Secretary of the 
Interior with respect to the land covered by 
Stuart’s homestead entry in part as follows: 

“The Geological Survey has considered 
the showing submitted on behalf of the 
homestead entryman, consisting of affida¬ 
vits unsupported by geologic maps, and 
finds no basis for modification or reversal 
of the oil and gas classification of this land 
heretofore reported June 14,1927. * * * 
“In addition the results of the Texas 
Company’s well in the NE14 of NW!4, Sec. 
22, T. 26 S, R. 37 E., six miles south of the 
land cited, in which a natural flow of gas, 
estimated to be about 40,000,000 cubic feet 
was encountered at 3,150 feet, and an 
initial flow of oil of five barrels that on 
October 19, 1927, had increased to 15 bar¬ 
rels a day, cannot but impress that land 
with a prospective value for oil and gas in 
accordance with the intent and purpose of 
paragraph 12-c of the oil and gas regula¬ 
tions.” (R. 21.) 

On December 27, 1927, the decision of the Com¬ 
missioner denying non-mineral classification of 
the lands was approved by the Secretary. Where¬ 
upon the homesteader filed with the Secretary a 
petition for the exercise of supervisory authority, 
which petition was denied; upon which the home- 
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steader was given fifteen days in which to file a 
waiver of the oil and gas rights, or apply for a 
hearing in which to prove the non-mineral! charac¬ 
ter of the lands. 

On March 12, 1928, Stuart filed a contest affi¬ 
davit in the Las Cruces Land Office against the 
oil and gas prospecting permit application of Carl¬ 
son requesting a hearing to determine the mineral 
character of the lands in question. 

On May 1, 1928, a hearing was ordered by the 
Register of the Las Cruces office, and in pursu¬ 
ance to this order the contest proceedings with the 
Government as intervenor began on May 26,1928, 
and closed on June 5, at which hearings the home¬ 
steader appeared in person and by counsel, and 
the oil and gas permit applicant and the Govern¬ 
ment appeared by counsel. 

On August 6,1928, the Register of the local land 
office held against the non-mineral contention of 
the homesteader. On September 8,1928, the home¬ 
steader appealed to the Commissioner from the 
said decision of the Register and on December 4, 
1928, the Commissioner affirmed the Register’s 
decision. On April 22, 1929, the Secretary ap¬ 
proved the decision of the Commissioner land on 
October 8, 1929, the Secretary denied the petition 
of the homesteader for the exercise of supervisory 
authority. 

On the 7th of February, 1930, the appellee 
herein, Wilbur F. Stuart, filed in the Supreme 
Court of the District of Columbia, a petition pray¬ 
ing that the Court issue a rule requiring the Sec- 
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retary of the Interior to show cause why a writ 
of mandamus should not issue commanding the 
Secretary to give the homesteader a patent in fee 
simple (excepting potash) for the lands in his 
original homestead entry. After hearing and con¬ 
sideration, the Court ordered the issuance of a pre- 
emptory writ of mandamus as prayed. 


THE LAWS APPLYING TO THE CASE 
Homestead Acts 

The Enlarged Homestead Act of February 19, 
1909 (35 Stat. 689), under which the homestead 
entry at issue was made, provides as follows: 

See. 1: “That any person who is a quali¬ 
fied entryman under the homestead laws of 
the United States may enter, by legal sub¬ 
divisions * * * three hundred and 

twenty acres, or less, of non-mineral, non- 
irrigable, unreserved, and unappropriated 
surveyed public lands which do not contain 
merchantable timber.” 

The prohibition against the entry or the passing 
of title under the homestead law of lands which 
were known, claimed, or reported, to be mineral 
lands, or which the entryman had reason to believe 
were valuable for minerals, continued in full force 
until the passage of the Act for Agricultural 
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Entry on Coal Lands, approved March 3, 1909 
(35 Stat. 844), which provides as follows :j 

Sec. 1: “That any person who has in good 
faith located, selected, or entered under the 
non-mineral land laws of the United States 
any lands which subsequently are classified, 
claimed or reported as being valuable for 
coal, may, if he shall so elect, and upon mak¬ 
ing satisfactory proof of compliance with 
the laws under which such lands are 
claimed, receive a patent therefor^ which 
shall contain a reservation to the;United 
States of all coal in said lands.” j 

On July 17, 1914, Congress passed “Ari Act to 
provide for agricultural entry of lands withdrawn, 
classified, or reported as containing phosphate, 
nitrate, potash, oil, gas, or asphaltic minerals” 
(38 Stat. 509). Section 3 of this Act is as follows: 

Sec. 3: “That any person who has, jin good 
faith, located, selected, entered, dr pur¬ 
chased, or any person who shall hereafter 
locate, select, enter, or purchase, under the 
non-mineral land laws of the United'States, 
any lands which are subsequently with¬ 
drawn, classified, or reported as being valu¬ 
able for phosphate, nitrate, potash, oil, gas, 
or asphaltic minerals, may, upon applica¬ 
tion therefor, and making satisfactory 
proof of compliance with the laws 1 under 
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which such lands are claimed, receive a pat¬ 
ent therefor, which patent shall contain a 
reservation to the United States of all de¬ 
posits on account of which the lands were 
withdrawn, classified, or reported as being 
valuable, together with the right to pros¬ 
pect for, mine, and remove the same.” 

These acts for agricultural entries on lands 
which contained, or were reported, or claimed, as 
containing minerals were passed to relieve a situ¬ 
ation which had developed as agricultural settle¬ 
ment had advanced westward into regions where 
various non-metallic minerals were known or be¬ 
lieved, or were reported to exist in lands, the sur¬ 
face of Which were useful or valuable for farming 
or stock raising purposes, in order to enable the 
agricultural entrymen to secure the agricultural 
title to, and values of, such lands with a reserva¬ 
tion of the mineral and provision for other dispo¬ 
sition of the same. Prior to the passage of these 
laws, the assertion of a mineral claim on or to 
lands covered by an unperfected homestead entry 
put all the entryman’s rights in jeopardy, and the 
establishment of the adverse mineral claim left 
him without right or recourse. It was with a 
view of preserving the rights of the homestead 
entryman to the agricultural title and values of 
the lands he had entered, notwithstanding the fact 
that the lands were claimed, had been reported, or 
had been proven to contain mineral values, that 
the legislation in question was enacted. 
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The laws last above quoted did not make the 
homestead entryman, who received a limited pat¬ 
ent, reserving to the government the body of a cer¬ 
tain reserve mineral or minerals, a mere, surface 
owner, but the Act of July 17, 1914, specifically 
provided: 

Sec. 1: “* * * with a reservation to 

the United States of the deposits on account 
of which the lands were withdrawn, or clas¬ 
sified, or reported as valuable.” 

Nor did the law leave the entryman without full 
protection, rights and remedies, but provided: 

Sec. 2: “Any person qualified to acquire 
the reserved deposits may enter upon said 
lands with a view of prospecting | for the 
same upon the approval by the Secretary of 
the Interior of a bond or undertaking to be 
filed with him as security for the payment 
of all damages to the crops and improve¬ 
ments on such lands by reason of such pros¬ 
pecting, the measure of any such damage 
to be fixed by agreement of parties or by 
a court of competent jurisdiction. Any per¬ 
son who has acquired from the United 
States the title to or the right to mine and 
remove the reserved deposits, should the 
United States dispose of the mineral de¬ 
posits in lands, may reenter and occupy so 
much of the surface thereof as may be re- 
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quired for all purposes reasonably incident 
to the mining and removal of the minerals 
therefrom, and mine and remove such min¬ 
erals, upon payment of damages caused 
thereby to the owner of the land, or upon 
giving a good and sufficient bond or under¬ 
taking therefor in an action instituted in 
any competent court to ascertain and fix 
said damages.” 

The legislation in question, therefore, while 
preserving the policy of the homestead law in con¬ 
fining homestead titles to agricultural areas and 
values, relieved the homesteader from the danger 
of losing all of his rights in the face of a mineral 
claim, and still left him the proprietor of his area 
entitled to compensation for all damages arising 
out of mineral prospecting or development. 

The Leasing Act 

With the passage of “An Act to promote the 
mining of coal, phosphate, oil, oil shale, gas, and 
sodium on the public domain” was approved Feb¬ 
ruary 25, 1920 (41 Stat. 437), former laws, pro¬ 
viding for the passing into private ownership of 
the minerals referred to in the above title, were 
repealed, and it was provided: 

Sec. 1: “That deposits of coal, phosphate, 
sodium, oil, oil shale, or gas, and lands con¬ 
taining such deposits owned by the United 
States * * * shall be subject to dispo- 


IS 


sition in the form and manner provided by 
this Act.” 


The Act further provided for the issuance of 
prospecting permits as follows: 


Sec. 13: “That the Secretary of j the In¬ 
terior is hereby authorized, under such nec¬ 
essary and proper rules and regulations as 
he may prescribe, to grant to any applicant 
qualified under this Act a prospecting per¬ 
mit, which shall give the exclusive right, 
for a period not exceeding two years, to 
prospect for oil or gas upon not to exceed 
two thousand five hundred and sixty acres 
of land wherein such deposits belong to the 
United States and are not within any known 
geological structure of a producing oil or 
gas field upon condition that the permittee 
shall begin drilling operations witjhin six 
months from the date of the permit.” 


With the passage of this Act, all of these min¬ 
eral deposits which theretofore might have passed 
under various laws into private ownership were 
thus retained as the permanent property! of the 
Nation, to be developed under the laws and reg¬ 
ulations pursuant thereto, by private individuals, 
but under public ownership and control, land as 
has developed, at a large profit to the Nation and 
to the States which under the law share! in the 
receipts from leases. 
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Before the passage of the Leasing Act of Febru¬ 
ary 25,1920, “lands containing petroleum or other 
mineral oils, and chiefly valuable therefor” were 
subject to entry and patent “under the provisions 
of the Oil Placer Act”. (Approved February 11, 
1897, 20 Stat. 526.) 

Under this law and the regulations applicable 
thereto, including local mining customs, the per¬ 
sons seeking to prospect for, or to develop oil 
marked or monumented the lands they sought to 
prospect or develop, and filed their mining claims 
in the County Clerk’s office in the County in which 
the lands were situated. This procedure consti¬ 
tuted the assertion of a mineral oil claim, though 
there was no record made either in the local or 
General Land Office of the claim thus asserted. 
If the lands claimed were covered by an unper¬ 
fected homestead entry, the entryman might of 
course object to the mineral claimant going upon 
his land to prospect or develop, but in any event, 
the mineral claim would stand as asserted and as 
a bar to the completion of the homestead entry. 

The Leasing Act, as above quoted, prohibited 
individuals from initiating claims as formerly to 
oil or gas lands or lands they believed to be valu¬ 
able for such minerals, but provided for the filing 
of applications for prospecting permits as the only 
legal method whereby an oil prospector or claim¬ 
ant might report or assert his claim to lands he be¬ 
lieved to contain oil or gas, or to oil deposits which 
he believed to exist. Prospecting permits and pros¬ 
pecting permit applications were limited under 


17 

Section 13, as above quoted, to lands that! “are not 
within any known geologic structure of a produc¬ 
ing oil or gas field”. In other words, prospecting 
permits could only be granted where the lands 
covered by the application were not within produc¬ 
ing oil fields. It was the only legal means whereby 
the prospector might report or assert an; oil min¬ 
eral claim on undeveloped lands. 

j 

ARGUMENT 

The Effect of the Filing of the Application For a 
Prospecting Permit and the Proceedings 
Following the Same 

j 

The Enlarged Homestead Act of February 19, 
1909, under which appellee’s homestead eiitry was 
made, provides for the entry of non-mineral lands, 
but Section 3 of the Act of July 17, 1914, provid¬ 
ing for the agricultural entry, under limited pat¬ 
ent, of lands withdrawn, classified, or reported as 
containing certain minerals, provides, as hereto¬ 
fore set out, that any person, who in good faith 
entered lands under the homestead law which were 
subsequently “withdrawn, classified or reported as 
being valuable” for certain minerals, might, upon 
making satisfactory proof or compliance ■vfrith the 
homestead law under which the land? were 
claimed, receive patent for such lands with a res¬ 
ervation to the United States of the deposits “on 
account of which the lands were withdrawn, classi¬ 
fied, or reported as being valuable”. \ 
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Had the appellee Stuart complied with all of the 
provisions of the homestead laws, and made a com¬ 
plete and satisfactory proof relative thereto, 'prior 
to the withdrawal, classification, or the assertion 
of a claim, or the filing of a report, in proper form 
that the lands were valuable for mineral, he would 
have been entitled to a patent without limitation, 
even though the lands had been classified, claimed 
or reported as being valuable for mineral after his 
submission of final proof in complete and accept¬ 
able form. 

In the instant case, however, the land was 
claimed, and reported by Carlson six months before 
the submission of final proof, through the filing 
of an application for a prospecting permit. Had 
it been the purpose of Congress to allow a home¬ 
steader, claiming only agricultural lands and 
values, to obtain title under the homestead law to 
lands which might contain minerals, unless they 
had been definitely and officially classified as min¬ 
eral lands prior to the earning of homestead title 
evidenced by the submission of final proof, the 
Congress would not have used the words “or re¬ 
ported as being valuable” in providing for the lim¬ 
ited agricultural entry of such lands. 

From the beginning of our homestead legisla¬ 
tion, the homesteader has been required to meet 
any valid and properly presented claim that his 
land contained mineral, made at any time prior to 
his earning of a title and submission of proof rela¬ 
tive thereto, and when the Congress, with a view 
of preserving to the homesteader the agricultural 
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values of the lands entered by him, authorized the 
issuance of limited patents, reserving certain min¬ 
erals, the rule, and policy of denying the home¬ 
steader the right to mineral deposits and values 
was in no wise modified. In order to preserve that 
rule and policy, provision was made not only that 
the homesteader should be denied minerals that 
had been proven to exist, or on account of which 
the lands had been classified prior to his submis¬ 
sion of proof, but also the mineral values in lands 
that had been “reported as being valuable” for 
minerals prior to proof, subject, however, to the 
right of the homesteader to challenge, deny and 
through proper proceedings disprove, if possible, 
the mineral claim which had been asserted or 
reported. 


It should be borne in mind that under the provi¬ 
sions of the Leasing Act, the only method whereby 
a claim or report of oil mineral values in lahds cov¬ 
ered by unperfected agricultural entries can be 
legally made is through the filing of an application 
for a prospecting permit. This is no trifling or 
mere formal procedure. The applicant must ac¬ 
company his application with an assertion of be¬ 
lief in the mineral value of the land. He must 
declare under oath that he is prepared and intends 
to develop the lands for mineral, if afforded an 
opportunity; he must pay a very considerable fil¬ 
ing fee and he must furnish a bond for the pro¬ 
tection of the homestead entryman. The applica¬ 
tion is presented to the Local Land Office in the 
District in which the lands are located, and thus 
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a definite claim is asserted and a definite report of 
mineral value made. This reported claim thus 
legally made and filed becomes a bar to the comple¬ 
tion of an unlimited homestead right until and 
unless abandoned, or disproven. 

Inasmuch as a definite classification of the lands 
in question was not officially made until after the 
submission of proof, it is claimed and asserted that 
such action has no effect on the rights of the entry- 
man, thus entirely ignoring, first, the fact that the 
law specifically provides for a limited patent where 
lands are claimed or reported as containing oil 
prior to proof, as well as in cases in which they are 
classified as oil lands; and second, the fact that the 
assertion of claim, the reporting of oil values, was 
long prior to the submission of proof and that all 
that followed in official reporting as to character 
and conditions, in recommending the allowance of 
a permit, and in final classification, had its origin 
and genesis in the prospecting permit application 
and in the report and assertion of claim made 
therein prior to the submission of proof. 

That the appellee homesteader recognized the 
force of the prospecting permit is evidenced by 
the fact that on being informed that he must accept 
a limited patent or defeat the oil claim, he applied 
for a classification of his land as non-mineral and 
being denied this, entered a formal contest against 
the claim asserted by Carlson, which contest on be¬ 
ing tried in the regular way was decided against 
him, notwithstanding which, he now demands an 
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unlimited patent which would give him the right 
to the oil which he claims does not exist. 

It is scarcely necessary to emphasize the unfor¬ 
tunate situation which would develop from the 
standpoint of the public interest, should the Secre¬ 
tary of the Interior be compelled to issue an unlim¬ 
ited patent in such a case; not only would it result 
in the granting of mineral rights under a home¬ 
stead patent contrary to law, but it would result 
in passing into private ownership mineral deposits 
which are perpetually reserved by law in public 
ownership. 

As to the Character of Proof When Made 

The appellant is sound in his contention that 
the proof was not perfect when made and that, 
therefore, whatever may be the effect of the pros¬ 
pecting permit and the action taken by the Depart¬ 
ment under it prior to the submission of proof, the 
subsequent action of the Department, while the 
proof was still incomplete, in definitely classifying 
the land for oil, related back to the time when 
proof was made and justified and required under 
the law the issuance of a limited patent. 

This contention, while sound and sufficient 
does not present the entire case against th|e claim 
for an unlimited patent, for, as has been ipointed 
out, whether or not the proof was complete when 
made as to residence, it did not meet nor j dispose 
of the report of the oil values made long jjrior to 
the submission of proof. Had the homesteader’s 
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proof been complete and satisfactory as to resi¬ 
dence, which it was not, the entryman would still 
be denied a right to an unlimited patent because 
of the report and claim of oil values made prior 
to the submission of proof and still asserted and 
pending at the time of proof. 

We do not agree with the appellant that the 
proof on the original homestead, which is in ques¬ 
tion, was perfected by the proof on the additional. 
In our opinion, the law under which the original 
entry was made required the presence of a habita¬ 
ble house upon the original entry and of residence 
therein during the entire life of that entry, and 
therefore, the appellee entryman is not entitled to 
a patent to his original entry herein in question 
of any character except as the Secretary of the 
Interior in the exercise of his supervisory author¬ 
ity may, in view of the equities, be authorized to 
issue a limited patent as he has offered to do. This 
particular point as to patent is not at issue in the 
case for the proof was unquestionably insufficient 
when made either from the viewpoint that it might 
be later perfected, or the view we hold that it could 
not be perfected as to residence by any subsequent 
act or proof. 


Potash Reservations 

In addition to the imperfect character of the 
proof from the standpoint of residence, the proof 
was further, beyond all question, imperfect and 
incomplete when made because neither the proof, 
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nor any papers accompanying the same indicated 
the acceptance by the entryman of the potash 
reservation which had been made on March 11, 
1926, long prior to the submission of final proof. 
There appears on the back of the final certificate 
the following notation made by the Register: 


“Withdrawals of township by executive 
order March 11, 1926, potash reservation 
No. 6, N. M. No. 1.” 


The entryman in his proof made the usual gen¬ 
eral non-mineral assertion, thereby denying the 
presence of potash and other minerals and he did 
not accept a potash reservation until September 8, 
1928. Up to the time when he accepted this reser¬ 
vation, he could not lawfully have been granted a 
patent of any kind, and his claim was not!in this 
respect perfected until the date of acceptance. 

The appeal is, of course, on the judgment of the 
lower Court and not from the opinion of the trial 
justice, but the reading of that opinion makes it 
very clear that the trial justice did not clearly 
grasp the purport of the opinion in the case of 
Wyoming vs. U. S., 255 U. S. 489, to which he re¬ 
ferred, or correctly interpret the laws as applica¬ 
ble to the case. The decision in the Wyoming 
case supports the rule that the rights of a land pur¬ 
chaser, claimant or entryman cannot be denied or 
abridged by mineral claim or discoveries made or 
asserted after he had performed all of the acts 
necessary to vest him with an equitable title, and 
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from that view there can be no dissent, but the 
corollary of that view is that the entryman, claim¬ 
ant or purchaser, cannot earn an equitable title 
in the presence of an adverse claim asserted and 
maintained. The adverse claim must be met and 
disposed of before the equitable title can be estab¬ 
lished as against such claim. 

In the Wyoming case, which involved a State 
lieu selection, the Court found that at the time the 
State made its selection the land selected “was va¬ 
cant, unappropriated, and neither known or be¬ 
lieved to be mineral”, and, further, the Court 
found that the State had done “everything that 
was required either by Statute or Regulation of 
the Land Department”, and at the time that the 
State had performed these acts the General Land 
Office had issued “a certificate stating that no ad¬ 
verse filing, entry, or claim to the selected land 
was shown by the records in their office”. The 
Court emphasized the known facts with regard to 
the land at the time that the State had performed 
all of the acts necessary to the establishment of 
its equitable title by repeating the statement that 
at this time the “land plainly was neither known 
or believed to be mineral”. 

The Wyoming case not only does not sustain the 
judgment of the lower Court in the instant case, 
but in its statement of facts and its argument 
makes it very clear that upon the facts in the in¬ 
stant case the Court would have held against the 
appellee, for in this case not only was the land 
believed to be mineral long prior to and at the time 
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of the submission of proof as evidenced by the 
prospecting permit application, and the action of 
the department under it, but this fact of belief 
that the land was valuable for mineral a,nd that 
it had been so claimed and reported was a matter 
of record both in the local and in the Generial Land 
Office. 

From the time the homestead entryman makes 
his original entry or settlement a period of from 
three to five years elapses before he can darn his 
title and assert it by making proof. During that 
period under all the laws and all the decisions so 
far as we know, the entryman must meet any ad¬ 
verse mineral claim properly and legally asserted. 
He only earns his equitable title as against such a 
claim by denying and defeating it, or under the 
legislation that has been referred to, accepting his 
agricultural title with the reservation by the 
United States of the mineral or minerals for which 
the land has been classified or for whichj it has 
been reported as being valuable. 

\ 

IN CONCLUSION 


1. The final proof, when made, was not com¬ 
plete or perfect, either from the standpoint of 
proof of residence, or of acceptance of the previous 
classification for potash. Therefore, any question 
of mineral character or value which might have 
been raised prior to final proof could also bq raised 
at any time before the final proof was perfected. 

2. Inasmuch as the tract had been claimed and 
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reported as being valuable for oil and gas prior to 
the submission of proof, and that claim and report 
had been sustained and continued of record up to 
the time of submitting proof, the law would have 
denied the entryman a patent which did not re¬ 
serve the oil and gas even though his proof as to 
residence and as to acceptance of the potash classi¬ 
fication had been perfect and complete when made. 

3. Thb entryman availed himself of every privi¬ 
lege and opportunity afforded by the law and the 
regulations of the Department to deny and dis¬ 
prove the oil claim, in all of which efforts and 
actions he failed, and the land was declared valu¬ 
able for oil, which decision was affirmed on appeal. 

4. In such a case, even though there was some 
doubt, which there is not, as to the facts, and as to 
the application of law, there would be no sound 
basis for the issuance of a writ of mandamus, 
which writ the courts have repeatedly held should 
not issue except to cure a clear case of arbitrary, 
capricious or unlawful action in denial of clearly 
established legal right. If the entryman appellee 
is entitled to any patent, it is a patent reserving 
the potash and the oil and gas to the United States. 

Frank W. Mondell. 

September 9, 1931. 



